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Sesavali

sisxlis samarTlis marTlmsajuleba adamianis funda-
mentur uflebebTan SemxeblobaSi arsebuli yvelaze mw-
vave sferoa. amitomac misi saTanadod regulireba mniS-
vnelovnad gansazRvravs adamianis uflebebis dacvas mas-
Si dausabuTebeli da aragonivruli intervenciebisgan. 
amgvari regulirebis ararseboba ki, piriqiT, ganapirobebs 
da, xSir SemTxvevaSi, xels uwyobs kerZo piris interesis 
gaumarTlebel SezRudvas sajaro interesis saxeliT. 
amitomac, mniSvnelovania sisxlis samarTlis marTlmsa-
julebis politika da praqtika imgvarad iqnes ganviTare-
buli, rom daculi iyos balansi kerZo da sajaro legi-
timur interesebs Soris kanonmdeblobis safuZvelze. 

winamdebare angariSi swored arsebuli balansis erTgvar 
Sefasebas warmoadgens. sisxlis marTlmsajulebaSi mimdi-
nare reformebis paralelurad, rCeba sakiTxebi, romle-
bic damatebiT Zalisxmevas moiTxovs adamianis uflebebis 
ZiriTadi moTxovnebisa da standartebis damkvidrebis 
TvalsazrisiT.

angariSSi gamoyofilia is sakiTxebi, romlebic axali sisx-
lis samarTlis saproceso kodeqsis amoqmedebis Semdeg 
gamoikveTa. aseve, yuradReba gamaxvilebulia sisxlis 
samarTlis kodeqssa da mis problemebze.

2010 wlis oqtombridan amoqmedebuli axali saproceso 
kodeqsi miznad isaxavda wminda SejibrebiTobis damkv-
idrebas samarTalwarmoebis dros, dacvis poziciebis gan-
mtkicebas da braldebulisTvis meti garantiebis uzrun-
velyofas. 

zemoaRniSnulis miuxedavad, misi praqtikaSi amoqmedebis 
Semdeg gamoikveTa rigi sakiTxebi, romlebic kodeqsis aRi-
arebul miznebs ar Seesabameba da ver pasuxobs arsebul 
moTxovnebs. winamdebare angariSSi ganxilul iqneba dRes-
dReobiT arsebuli TvalsaCino problemebi, romelTac ad-
gili aqvs sisxlis samarTalwarmoebis sxvadasxva etapze. 
angariSSi yuradReba gamaxvilebulia sakanonmdeblo 
xarvezebze da SemoTavazebulia rekomendaciebi arsebuli 
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xarvezebis aRmofxvris mizniT. amasTan, sakiTxebi SerCeu-
lia maTi problematikis sensitiurobisa da intensivobis 
gaTvaliswinebiT.  

angariSSi aseve warmodgenilia mosazrebebi sisxlis samar-
Tlis kodeqsis calkeuli nawilebis reviziis Sesaxeb. imis 
gaTvaliswinebiT, rom qveyanaSi mimdinareobs sisxlis 
samarTlis kodeqsis reforma, vfiqrobT, warmodgenili 
sakiTxebi xels Seuwyobs reformis mimdinareobas. 
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Tavi I

danaSaulis gamovlena

danaSaulis gamovlena da aRkveTa usafrTxo sivrcis Se-
qmnis umTavresi winapirobaa, rac TavisTavad sazogadoe-
brivi interesis sagans warmoadgens. gasaTvaliswinebe-
lia, rom sazogadoebis es interesi xSirad individis in-
teresTan konfliqtSi Tanaarsebobs, rac sakiTxis gansa-
kuTrebul xasiaTze miuTiTebs. amgvari Tavisebureba ki, 
saWiros xdis, danaSaulis gamovlenis mTeli procesi, maT 
Soris, yvela Sesabamisi RonisZieba mkacr samarTlebriv 
regulirebas efuZnebodes da kontrolis Sesabamisi meqa-
nizmebiT iyos uzrunvelyofili.

kvlevis warmodgenili nawili mimoixilavs `operatiul-
samZebro saqmianobis Sesaxeb~ saqarTvelos kanonis samar-
Tlebriv xarvezebs, romelTa dafiqsireba kanonis revi-
ziisa Tu praqtikaSi moqmedebis dros moxda. amasTan, imis 
gaTvaliswinebiT, rom danaSaulis gamovlenis kanoniT 
dadgenili procedura pirdapir kavSirSia piris piradi 
cxovrebis uflebiT dacul sferosTan, SemoTavazebuli 
regulirebebi ganxilulia swored saqarTvelos konsti-
tuciis me-20 muxlisa da adamianis uflebaTa evropuli 
konvenciis me-8 muxlis konteqstSi.1

zogadi Sefasebis saxiT unda iTqvas, rom `operatiul-
samZebro saqmianobis Sesaxeb~ saqarTvelos kanoniT Semo-
Tavazebuli regulirebebi ver uzrunvelyofs dacvis sa-
Tanado garantiebs, rac, calkeul SemTxvevebSi, safrTxis 
qveS ayenebs pirTa piradi cxovrebis xelSeuxeblobas 
samarTaldamcavi organoebis warmomadgenlebis dausab-
uTebeli Carevisgan. 

dRes moqmedi sisxlis samarTlis saproceso kodeqsis 
Tavdapirveli redaqcia, calke Tavis saxiT, Seicavda deb-
ulebebs farul sagamoZiebo moqmedebasTan dakavSirebiT. 
amasTan, sisxlis samarTlis saproceso kodeqsis 333-e mux-
lis me-4 nawilis mixedviT, aRniSnuli Tavi amoqmeddeboda 

1miTiTebul muxlebze ufro vrclad qvemoT gveqneba saubari.   
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2011 wlis aprilSi. manamde ki, ZalaSi rCeboda ̀ operatiul-
samZebro saqmianobis Sesaxeb~ dRes moqmedi kanoni. aseve, 
iyo miTiTeba, rom faruli sagamoZiebo moqmedebebis Ses-
axeb Tavs eqneboda droebiTi xasiaTi da iusticiis samin-
istro moamzadebda axal kanons, romelic sruliad axle-
burad daaregulirebda farul sagamoZiebo moqmedebebs. 
Tumca, 2010 wlis 24 seqtembris kanoniT gauqmda faruli 
sagamoZiebo moqmedebebis Sesaxeb normebi da amoRebul 
iqna sisxlis samarTlis saproceso kodeqsis 333-e muxlis 
me-4 nawilis miTiTebac amis Sesaxeb. es TavisTavad niSnavs, 
rom dRes moqmed kanons `operatiul-samZebro saqmianobis 
Sesaxeb” droebiTi xasiaTi ar gaaCnia. imis gaTvaliswinebiT 
ki, rom `operatiul-samZebro saqmianobis Sesaxeb” kan-
onis arsebul redaqcias araerTi naklovaneba gaaCnia, is 
swored farTomasStabian revizias moiTxovs imisTvis, rom 
misi moqmedebisas daculi iyos konstituciuri da saerTa-
Soriso standartebi.

1.1.	 evropuli sasamarTlos mier ganviTarebuli 
standartebi

operatiul-samZebro saqmianobis konkretuli saxeebis 
ganxilvamde, sainteresoa im zogadi standartebis war-
modgena, rac evropuli sasamarTlos precedentebidan ga-
momdinareobs. evropuli sasamarTlos mosazrebebis ana-
lizi, TavisTavad, warmoaCens erovnuli kanonmdeblobis 
ZiriTad xarvezebs da Seusabamobebs adamianis uflebebis 
ZiriTad standartebTan.  

erT-erTi mniSvnelovani saqme, romelSic sasamarTlom, 
evropuli konvenciis me-8 muxlidan gamomdinare, opera-
tiul-samZebro saqmianobis ganxorcielebis kriteriumebi 
Camoayaliba, aris _ Iordachi and Others v. Moldova.2 

am saqmeSi sasamarTlom gansazRvra kanonis safuZvelze pi-
rad cxovrebaSi Carevis cneba. sasamarTlos ganmartebiT, 
`kanonis Tanaxmad~ niSnavs Sida sakanonmdeblo safuZvels. 

2 ix. adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: 
Iordachi and others v. Moldova, - #25198/02, 14 seqtemberi, 2009. 
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sasamarTlom aseve miuTiTa, rom Tavad kanoni, romelic 
aris uflebaSi Carevis Sida sakanonmdeblo safuZveli, 
unda iyos ganWvretadi.3 

ganWvretadobis nawilSi (foreseeability) sasamarTlo gamo-
yofs ramdenime mniSvnelovan sakiTxs, rac sainteresoa 
saqarTvelos kanonmdeblobisTvisac. sasamarTlo, up-
irvelesad, akeTebs ganmartebas, rom ganWvretadobaSi 
gamoiricxeba is mdgomareoba, roca pirs ecnobeba, rodis 
daakvirdebian,4 ris Semdegac is Tavis saqciels Seusa-
bamebs am faqts.5 sasamarTlo aseve ayalibebs kanonmde-
blobis mimarT moTxovnas, rom detalurad iqnes gawerili 
RonisZiebis Catarebis wesebi. aseve, kanonma daadginos 
RonisZiebis ganxorcielebis meTodi da diskreciis far-
glebi, romelic miniWebuli aqvs kompetentur Tanamdebo-
bis pirebs imisTvis, rom individs mieces TviTneburi Care-
visagan adekvaturi dacvis SesaZlebloba.6 

sasamarTlo aseve acxadebs, rom moldovas kanonmde-
blobiT ar aris sakmarisad gansazRvruli im danaSaulTa 
wre, romelTa gamoc SeiZleba gaices miyuradebis sanqcia. 
sasamarTlo gansakuTrebul yuradRebas uTmobs im faqts, 
rom sisxlis samarTlis kodeqsiT gaTvaliswinebul dana-
SaulTa naxevarze meti xvdeba im kategoriaSi, romlis ga-
moc SesaZloa moxdes miyuradeba.7

amave saqmeSi, sasamarTlom imsjela Tavad sasamarTlos 
rolze operatiul-samZebro RonisZiebis kanonierad Ca-
tarebis zedamxedvelobasTan dakavSirebiT da ganacxada, 
rom am nawilSi sasamarTlos roli sakmaod SezRuduli 
iyo. sasamarTlom yuradReba gaamaxvila moldovas ka-
nonmdeblobaze, romelic ar iTvaliswinebda Catarebuli 
faruli dakvirvebis Sedegebis mosamarTlisTvis gacno-

3 Iordachi and Others v. Moldova, §§37-38.
4 dakvirveba moicavs `operatiul-samZebro RonisZiebebis Sesaxeb~ 
saqarTvelos kanoniT gansazRvrul safosto da kompiuterul kontrols, 
video da audio Caweras, eletronul TvalTvals. 
5 Iordachi and others v. Moldova, §39. 
6 Iordachi and others v. Moldova, §39.
7 Iordachi and Others v. Moldova,  §44.   
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bas, rac iqneboda am RonisZiebis Catarebis kanonierebis 
Semowmebis safuZveli. amis sawinaaRmdegod, aRniSnul uf-
lebamosilebas moldovas kanonmdebloba aniWebda proku-
raturis xelmZRvanel Tanamdebobis pirebs.8 am ufleba-
mosilebis prokuraturisTvis miniWeba ver CaiTvleboda 
uflebebis dacvis efeqtur garantiad, vinaidan prokura-
tura warmoadgens braldebis mxares. gatarebuli Ronis-
Ziebis kanonierebis Semowmeba ki, mxolod damoukidebeli, 
neitraluri uwyebis mier unda ganxorcieldes.

sakuTar precedentul samarTalze dayrdnobiT, am saqmeSi 
sasamarTlom xazi gausva faruli dakvirvebisas aucile-
beli dacvis im minimalur standartebs, romelTa damkvi-
drebac unda moxdes erovnul kanonmdeblobaSi imisTvis, 
rom Tavidan iqnes acilebuli Zalauflebis borotad gam-
oyeneba. kerZod, sasamarTlom minimalur standartebad 
daasaxela:
•	 danaSaulTa wre, romelzec SeiZleba gamoyenebul 

iqnes faruli dakvirveba;
•	 dakvirvebis xangrZlivoba; 
•	 procedura, romliTac unda moxdes mopovebuli mona-

cemebis Semowmeba, gamoyeneba da Senaxva; 
•	 windaxedulebis zomebi, rodesac monacemebis dakav-

Sireba xdeba sxva pirebTan.9 

am saqmeSi sasamarTlos yuradReba daimsaxura aseve fa-
ruli miyuradebis Sesaxeb sasamarTloSi Sesuli Suamd-
gomlobebis dakmayofilebis statistikurma maCvenebel-
ma, romlis mixedviTac: 2005 wels miyuradebis nebarTva 
gaica 2 500-ze met SemTxvevaSi, 2006 wels _ daaxloebiT 
1  900 SemTxvevaSi, 2007 wels ki _ 2 300-ze met SemTxveva-
Si. sasamarTlos gancxadebiT, `amgvari raodenobrivi 
maCvenebliT moldovaSi faruli miyuradeba, sul mcire, 
zomaze metadaa gamoyenebuli, rac, nawilobriv, SeiZleba 
gamowveuli iyos kanoniT gaTvaliswinebuli araadekvatu-
ri dacvis garantiebiT.~10 

8 Iordachi and Others v. Moldova,  §47.
9 Iordachi and Others v. Moldova, §95.  
10 Iordachi and Others v. Moldova, §52.
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bolos, daskvnis saxiT unda aRiniSnos, rom pirad cxovre-
baSi Careva aris Ultima Ratio RonisZieba. evropuli konvenci-
iT dadgenilia, rom pirad cxovrebaSi Careva xdeba mxolod 
maSin, rodesac saxezea konkretuli pirobebi da es piro-
bebi iwvevs misi ganxorcielebis ukidures aucileblobas. 
aRniSnuli miuTiTebs, rom faruli dakvirveba, rogorc 
piradi cxovrebiT dacul sferoSi Carevis erT-erTi saxe, 
unda ganxorcieldes rogorc Ultima Ratio RonisZieba. ro-
gorc evropulma sasamarTlom zemoT ganxilul saqmeSi 
miuTiTa, moldovas kanonmdebloba ar Seicavda dacvis ga-
rantias garda erTisa, rom miyuradeba unda ganxorciele-
buliyo mxolod maSin, rodesac sxvagvarad SeuZlebeli 
iqneboda miznis miRweva.11 sasamarTlos amgvari aqcenti 
da xazgasma imaze, rom aseTi Canaweric ar iqna miCneuli 
dacvis adekvatur garantiad, sayuradReboa saqarTvelos 
kanonmdeblobisTvis, romelic am tipis Canawersac ar Sei-
cavs. 

1.2.	 erovnuli kanonmdebloba

evropuli sasamarTlos mier dadgenili standartebis 
gaTvaliswinebiT, SesaZlebelia im Seusabamobebis gamokve-
Ta, rac erovnul kanonmdeblobasa da sasamarTlos mid-
gomebs Soris ikveTeba.

pirvel rigSi, unda aRiniSnos, rom erovnuli kanonmde-
bloba pirad cxovrebaSi Carevas ar iTvaliswinebs, ro-
gorc Ultima Ratio RonisZiebas. aRniSnulis Sesaxeb kanon-
mdebloba specialur miTiTebas ar Seicavs, Sesabamisad, am 
nawilSi mniSvnelovnad CamorCeba evropuli sasamarTlos 
mier ganviTarebul standarts. erovnuli kanonmdebloba 
aseve ver pasuxobs normaTa ganWvretadobisa da saTanado 
detalizebis moTxovnebs. 

11 ix. Iordachi and Others v. Moldova,  §§51, 95.
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•	 ganWvretadoba

am mxriv, sainteresoa `operatiul-samZebro saqmianobis 
Sesaxeb~ saqarTvelos kanonis Sefaseba evropuli konven-
ciisa da evropuli sasamarTlos calsaxa midgomis fonze, 
romlis mixedviTac, pirad cxovrebaSi Careva dasaSvebia 
mxolod ganWvretadi sakanonmdeblo normebis safuZv-
elze. `operatiul-samZebro saqmianobis Sesaxeb”  kanonis 
me-10 muxlis me-2 punqtis mixedviT, `operatiul-samZebro 
RonisZiebis Catarebis da Sewyvetis vadebi da wesi ganisaz-
Rvreba am kanoniT da uwyebrivi normatiuli aqtebiT.~  

imisaTvis, rom naTeli gamxdariyo operatiul-samZebro 
RonisZiebis Catarebis pirobebi, saiam gancxadebiT mima-
rTa Sesabamis uwyebebs uwyebrivi normatiuli aqtebis 
mowodebis TxovniT. rogorc miRebul pasuxSi dafiqsirda,  
aRniSnuli aqtebi ar aris sajaro. kerZod, Sinagan saqme-
Ta saministros da saqarTvelos iusticiis saministros 
pasuxebis Tanaxmad, moTxovnili normatiuli aqti war-
moadgens saxelmwifo saidumloebis Semcvel aqts.12

im normatiuli aqtebis gasaidumloeba, romlebic adgens 
operatiul-samZebro RonisZiebis Catarebis wessa da pi-
robebs, ewinaaRmdegeba kanonis gansazRvrulobis moTxov-
nas. es ki, kerZo pirs arTmevs saSualebas, gansazRvros 
Sesabamisi uwyebebis diskreciis farglebi da uflebaSi 
Carevis meTodebi. normatiuli bazis xelmisawvdomoba da 
ganWvretadoba piradi cxovrebis uflebaSi legitimuri 
Carevis erT-erTi mTavari safuZvelia.  

12 saqarvelos Sinagan saqmeTa saministros 2012 wlis 30 ivlisis werili 
#1002927 da saqarTvelos iusticiis saministros 2012 wlis 16 ivlisis 
werili #30177.  
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•	 normaTa  detalizeba

rac Seexeba normaTa detalizebas, `operatiul-samZebro 
RonisZiebaTa Sesaxeb” kanoni ar gansazRvravs im pirTa 
wres,13 romelTa mimarT SeiZleba gamoyenebul iqnes fa-
ruli dakvirveba. aseve, ar aris dadgenili pirobebi, 
romelTa arsebobis drosac SeiZleba moxdes misi gamoy-
eneba. kanoniT gaTvaliswinebulia im danaSaulTa ara-
gonivrulad farTo wre, romelTa gamosavlenadac Sei-
Zleba gamoyenebul iqnes aRniSnuli RonisZieba. 

kanonis me-9 muxlis me-2 punqtis Tanaxmad, `iseTi opera-
tiul-samZebro RonisZiebis Catareba, romelic zRudavs 
kanoniT garantirebuli satelefono da sxva saxis te-
qnikuri saSualebebiT warmoebuli Setyobinebis saidum-
loebas, daiSveba ... Tu saxezea iseTi marTlsawinaaRmdego 
qmedebis monacemebi, romlisTvisac sisxlis samarTlis 
kanoniT sasjelis saxiT gaTvaliswinebulia Tavisuflebis 
aRkveTa 2 welze meti vadiT.~ aseTi kategoriis danaSaule-
bi saqarTvelos sisxlis samarTlis kodeqsis or mesamedze 
mets Seadgens. Sesabamisad, wre aragonivrulad farTod 
SeiZleba CaiTvalos. am sakiTxs specialuri yuradReba 
dauTmo evropulma sasamarTlomac. 

normaTa detalizebisa da ganWvretadobis WrilSi unda 
aRiniSnos, rom kanoni operatiul-samZebro RonisZiebis 
Catarebis wesisa da pirobebis gansazRvras Sida uwyebriv 
normatiul aqts ukavSirebs. rogorc aRiniSna, Sida uwye-
brivi aqtebi moZiebuli ver iqna. amitomac ar aris gamor-
icxuli, zemoaRniSnuli garemoebebi Camoyalibebuli iyos 
am aqtebSi, Tumca, es sakanonmdeblo safuZvlebis bun-
dovanebis sakiTxs ar xsnis. im pirobebSi, rodesac pro-
cedurebis damdgeni normatiuli aqti ar aris sajaro da 
xelmisawvdomi kerZo pirebisTvis, eWvqveS dgeba uflebaSi 
Carevis legitimuroba.

13 unda iyos miTiTebuli, savaraudod, vis SeiZleba mousminon da ara 
mxolod is, Tu ra SemTxvevaSia SesaZlebeli faruli miyuradeba.
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•	 Semdgomi sasamarTlo kontroli

`operatiul-samZebro saqmianobis Sesaxeb” saqarTvelos 
kanonis mixedviT, sasamarTlos monawileoba procesSi 
Semoifargleba operatiul-samZebro RonisZiebis Catare-
bis Sesaxeb nebarTvis gacemiT. procesze sasamarTlos kon-
troli mTavrdeba swored am etapze da igi aRar zedamxed-
velobs uSualod RonisZiebis ganxorcielebis procesis 
kanonierebas.

evropulma sasamarTlom yuradReba gaamaxvila moldovas 
sasamarTlos Semcirebul rolze am procesSi, romelsac 
aseve ar hqonda uflebamosileba, ekontrolebina gatare-
buli RonisZiebis kanoniereba. 

sasamarTlos rolis SemosazRvra mxolod nebarTvis gace-
miT ver qmnis piris dacvis adekvatur garantiebs da gau-
marTleblad did uflebamosilebas utovebs braldebis 
mxares. amitomac, mniSvnelovania sasamarTlos poziciis 
gaZliereba am mimarTulebiT. 

•	 statistika

faruli satelefono miyuradebis gamoyenebis Sesaxeb 
statistikuri monacemebis gasarkvevad, saiam gancxadebiT 
mimarTa saqarTvelos uzenaes sasamarTlos. sasamarTlom 
uari ganacxada aRniSnuli informaciis mowodebaze, im mo-
tiviT rom miyuradebaze nebarTvis gacemis Sesaxeb infor-
maciis aRricxva ar xorcieldeba14. sxva tipis msjelobis 
sagania is, unda iyos Tu ara saidumlo mxolod statisti-
kuri monacemebi farul miyuradebaze Suamdgomlobis dak-
mayofilebis Sesaxeb. moldovas kanonmdeblobac ki, faru-
li miyuradebis Sesaxeb, romelic saboloo jamSi evro-
puli sasamarTlos mier dasaxelebuli gadawyvetilebiT 
`dawunebul~ iqna, iTvaliswinebs am informaciis sajaroo-
bas. am pirobebSi naTeli xdeba, rom saqarTvelos kanonm-
debloba kidev ufro dabal standartebs iTvaliswinebs am 
mimarTulebiT. 

14 saqarTvelos uzenaesi sasamarTlos 2012 wlis 13 ivlisis werili # 43-k
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•	 TviTnebobisagan dacvis garantiebi

mniSvnelovania, rom kanonmdebloba qmnides saTanado 
garantiebs kerZo pirebis dasacavad operatiul-samZe-
bro saqmianobis ganxorcielebisas Sesabamisi uwyebebis 
TviTnebobisagan. amgvar garantiebs Soris yvelaze mniS-
vnelovania wina sasamarTlo (saprokuroro) kontroli da 
SemdgomSi ukve _ sasamarTlo kontroli. 

-	 winasasamarTlo (saprokuroro) kontroli

`operatiul-samZebro saqmianobis Sesaxeb” saqarTvelos 
kanoni operatiul-samZebro RonisZiebaTa ganxorcieleb-
isa da am procesSi miRebuli gadawyvetilebebis kanon-
ierebis zedamxedvelobis valdebulebas saqarTvelos 
iusticiis ministrsa da misdami daqvemdebarebul proku-
rorebs akisrebs,15 Tumca, uSvebs gamonakliss calkeuli 
tipis informaciaze, romelzec ar vrceldeba saproku-
roro kontroli. 

imisaTvis, rom prokuraturis mier efeqturad iqnes ganx-
orcielebuli kanonierebis zedamxedveloba, aucilebe-
lia prokurors hqondes daSveba im pirebze, romlebic 
uweven an uwevdnen konfidenciur daxmarebas operatiul-
samZebro organoebs, aseve, TanamSromloben an TanamSrom-
lobdnen maTTan.  saprokuroro zedamxedvelobis sagans 
unda warmoadgendes agreTve operatiul-samZebro xasi-
aTis informaciis mopovebis meTodebi, taqtika da organi-
zacia. mxolod aseT SemTxvevaSia SesaZlebeli realuri 
zedamxedvelobis ganxorcieleba da, kerZod, pirTa inter-
esebis dacva Sesabamisi uwyebebis TviTnebobisgan.  

amis miuxedavad, `operatiul-samZebro saqmianobis Sesax-
eb” saqarTvelos kanonis mixedviT, es monacemebi ar war-
moadgens prokuroris zedamxedvelobis sagans.

gamonaklisis saxiT, kanonmdebloba iTvaliswinebs xelmZ-
Rvaneli prokurorebis da maT mier gansazRvruli sxva 
prokurorebis (iusticiis ministri; mTavari prokurori 

15 ̀ operatiul-saZmebro saqmianobis Sesaxeb” saqarTvelos kanonis 21-e muxli.
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da misi moadgileebi; mTavari prokuraturis Sesabamisi 
struqturuli danayofebis ufrosebi da maTi moadgilee-
bi; q.Tbilisis prokurori da misi moadgileebi da raionu-
li prokurorebi TavianTi samoqmedo teritoriebis mixed-
viT, agreTve, iusticiis ministris, mTavari prokuroris 
da misi moadgileebis, afxazeTis da aWaris avtonomiuri 
respublikebis prokurorebis, saolqo prokurorebis, 
q.Tbilisis prokurorisa da raionuli prokurorebis mier 
gansazRvruli sxva prokurorebi) mier operatiul infor-
maciasTan dakavSirebuli saidumlo masalebis da, maT So-
ris, im pirTa monacemebis gacnobis uflebas, romlebic 
konfidencialurad uweven daxmarebas operatiul-samZe-
bro organoebs.16

CamoTvlili pirebis umetesobas uSualo Sexeba ar aqvs 
winaswar gamoZiebasTan, vinaidan maT Soris Sualedur 
rgols warmoadgens prokuraturis erTeulis prokurori, 
romelic uSualod xelmZRvanelobs policiis saqmianobas 
da akontrolebs operatiul-samZebro saqmianobaze kan-
onis zust da erTgvarovan Sesrulebas. sagulisxmoa, rom 
am prokuroris valdebulebis miuxedavad, akontrolos 
operatiuli saqmianobis kanoniereba, mas daSveba ar aqvs 
zemoaRniSnul saidumlo operatiul informaciasTan. 
logikuria, rom im saqmianobis kanonierebaze zedamxedv-
eloba, romlis gacnobis uflebac prokurors ar gaaCnia, 
minimaluria. 

amis sailustraciod SeiZleba ganxilul iqnes SemTxveva, 
rodesac policiis TanamSromeli acxadebs, rom mas aqvs 
operatiuli informacia danaSaulis niSnebis arsebobas-
Tan dakavSirebiT, mowodebuli _ konkretuli konfiden-
tis mier, rac saWiroebs adamianis uflebis SemzRudveli 
RonisZiebis Catarebas. am SemTxvevaSi, prokurors ar aqvs 
SesaZlebloba, gadaamowmos, realurad es konfidenti 
awvdis Tu ara policiels am informacias da ramdenad sar-
wmunoa mis mier mowodebuli informacia. rigiT proku-

16 ix. `operatiul-samZebro RonisZiebaTa Sesaxeb~ saqarTelos kanonis 
21-e muxlis me-2 da me-3, aseve, `prokuraturis Sesaxeb~ saqarTvelos 
kanonis me-16 muxlis me-4 punqtebi. 
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rors am informaciis gacnobis ufleba SeiZleba mieces 
misi xelmZRvaneli prokuroris mier am ukanasknelis dis-
kreciuli uflebamosilebis safuZvelze, anu mxolod 
calkeul SemTxvevebSi. es ki niSnavs imas, rom sxva danar-
Cen SemTxvevaSi, prokurori moklebulia SesaZleblobas, 
efeqturad ganaxorcielos kanonierebaze zedamxedvelo-
ba. 

amdenad, kanoni, erTi mxriv, ver qmnis kanonierebis kon-
trolis realur meqanizmebs da, amasTan, ver uzrunve-
lyofs saTanado garantiebs saprokuroro kontrolis 
efeqturad ganxorcielebisTvis. saboloo jamSi, kanon-
ierebis kontrolis araefeqturi meqanizmebis arseboba 
kerZo pirebis interesebis sawinaaRmdegod moqmedebs. 
amitomac, mniSvnelovania, rom kanonmdeblobam gaiTval-
iswinos informaciaze prokuroris daSvebis meqanizmebi. 

-	 sasamarTlo kontroli

instituciuri damoukideblobisa da statusis gaT-
valiswinebiT,   kanonmdebloba uflebis SemzRudveli 
gadawyvetilebis miRebis uflebamosilebas aniWebs sa-
samarTlos, romelsac aseve akisrebs arbitris funqcias, 
rogorc miukerZoebel, neitralur organos. 

sisxlis samarTlis saproceso kodeqsis 112-e muxlis 
mixedviT, sagamoZiebo moqmedeba, romelic zRudavs pira-
di cxovrebis xelSeuxeblobas, tardeba sasamarTlos gan-
CinebiT. prokuroris Suamdgomlobas faruli miyuradebis 
Sesaxeb ganixilavs sasamarTlo  daxurul sasamarTlo sx-
domaze, romelSic monawileobs prokurori. mosamarTle, 
SuamdgomlobasTan erTad, ganixilavs TandarTul masa-
lebs da ismens prokuroris ganmartebas, ris Semdegac 
iRebs gadawyvetilebas. Suamdgomlobis ganxilvis proce-
sisTvis mniSvnelovania prokuroris monacemebze wvdo-
mis sakiTxi, razec zemoT iyo saubari.  rogorc aRiniSna, 
yvela prokurors ar aqvs daSveba operatiuli informa-
ciis miwodebis taqtikis, meTodebis, konfidentis Sesaxeb. 
amis gaTvaliswinebiT, mas ar SeuZlia, informacia miawo-
dos mosamarTles an ganmarteba gaakeTos am sakiTxebTan 
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dakavSirebiT. es niSnavs, rom am saxis masalaze wvdoma arc 
mosamarTles gaaCnia.17 

aRniSnuli miuTiTebs, rom operatiul-samZebro saqmiano-
bis kanonierebis kontroli saTanado doziT ar aris uz-
runvelyofili arc saprokuroro da arc sasamarTlo do-
neze. mosamarTle, iseve rogorc prokurori, SezRudulia 
informaciaze srulyofili wvdomis nawilSi. 

imisaTvis, rom operatiuli RonisZiebebis kanonierebaze 
kontroli gaxdes qmediTi, aucilebelia, mosamarTles 
mieniWos ufleba, gaecnos operatiul monacemebs, konfi-
dentis Sesaxeb informacias, operatiuli RonisZiebis or-
ganizebisa da Catarebis taqtikas. 

imis gaTvaliswinebiT, rom sakiTxis ganxilva da 
gadawyvetilebis miReba xdeba daxurul sxdomaze, ar Sei-
Zleba arsebobdes anonimurobis dacvisa da operatiul 
RonisZiebaSi CarTuli pirebis usafrTxoebis sakiTxi. es 
aseve gamoricxavs dacvis mxaris mier saidumlo informa-
ciis gacnobis SesaZleblobas.

•	 gasaCivrebis meqanizmi

aRsaniSnavia, rom `operatiul-samZebro saqmianobis Sesax-
eb” kanoniT saTanadod ar aris uzrunvelyofili piris 
mier mis mimarT ganxorcielebuli faruli miyuradebis 
gasaCivrebis meqanizmi. pirs, romelic miiCnevs, rom ope
ratiul-samZebro saqmianobis ganmaxorcielebeli orga
nos moqmedebas mohyva misi uflebebisa da Tavisuflebebis 
ukanono SezRudva, SeuZlia, aseTi moqmedebis kanoniere-
ba gaasaCivros Sesabamis zemdgom saxelmwifo organoSi, 
prokurorTan an sasamarTloSi. Tumca, am uflebiT sarge-
blobisas, problemuria piris informirebulobis sakiTxi 
imasTan dakavSirebiT, rom mis mimarT gamoyenebul iqna fa-
ruli miyuradeba. 

bunebrivia, faruli satelefono mosmena imgvarad mimdin-

17`operatiul-samZebro saqmianobis Sesaxeb” saqarTvelos kanonis me-7 
muxlis me-3 punqti.
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areobs, rom pirs ar aqvs SesaZlebloba, gaigos, rom  mas us-
menen. logikurad, Tuki faruli mosmenis dasrulebis Sem-
deg, Sesabamis pirebs (operatiuli muSaki, prokurori) ar 
aqvT valdebuleba, acnobon pirs mis mimarT ganxorciele-
buli operatiuli RonisZiebis Sesaxeb, am ukanasknels ar 
eqneba SesaZlebloba, idavos mis kanonierebasTan daka-
vSirebiT. imisaTvis, rom pirs mieces mis mimarT ganxor-
cielebuli SemzRudveli moqmedebis gasaCivrebis ufleba, 
aucilebelia, kanonma daavaldebulos Sesabamisi proku-
rori, ganxorcielebuli operatiuli RonisZiebis Sesaxeb 
informacia pirs miawodos mas Semdeg, rac aRniSnuli mo-
qmedeba damTavrdeba. `operatiul-samZebro saqmianobis 
Sesaxeb” kanoni am sakiTxs Riad tovebs, riTac abaTilebs 
pirisaTvis miniWebul uflebas, gaasaCivros mis mimarT 
ganxorcielebuli SemzRudveli moqmedebis kanoniereba. 

rekomendaciebi

-	 sasamarTlos kontrolis gazrda 

sasamarTlos mieniWos uflebamosileba, Seamowmos, kanon-
ieria Tu ara faruli dakvirvebis mimdinareoba. 

-	 winapirobebis gaTvaliswineba farul  miyuradebaze

kanoni gaxdes ganWvretadi, rac gulisxmobs „operati-
ul-samZebro saqmianobis Sesaxeb” saqarTvelos kanoniT 
gaTvaliswinebuli im uwyebrivi normatiuli aqtebis sa-
jaroobas, romlebic aregulirebs operatiul-samZebro 
saqmianobis Catarebis da Sewyvetis vadebsa da wesebs.   

kanonSi detalurad ganisazRvros im pirTa wre, vinc Sei-
Zleba, daeqvemdebaros farul miyuradebas; Semcirdes 
danaSaulTa wre, romelic SeiZleba gaxdes faruli miyu-
radebis safuZveli.

kanonma faruli miyuradeba, rogorc erT-erT fundamen-
tur uflebaSi Careva, gaiTvaliswinos mxolod da mxolod, 
rogorc Ultima Ratio RonisZieba da amis Sesaxeb miuTiTos xa-
zgasmiT da araorazrovani formulirebiT.
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-	 saprokuroro da sasamarTlo daSveba 

prokuraturis prokurors da Suamdgomlobis ganmxilvel 
mosamarTles mieces uflebamosileba, gaecnon: informa-
cias pirebze, romlebic uweven an uwevdnen konfidenciur 
daxmarebas operatiul-samZebro organoebs, TanamSrom-
loben an TanamSromlobdnen maTTan, agreTve, informa-
cias  operatiul-samZebro xasiaTis masalebis mopovebis 
meTodebze, taqtikasa da organizebaze.

-	 gasaCivrebis meqanizmis daxvewa

kanonma daavaldebulos Sesabamisi prokurori, faruli 
mosmenis dasrulebis Semdeg acnobos im pirs, vis mimarTac 
ganxorcielda mosmena.  

1.2.1.	 faruli satelefono miyuradeba

faruli satelefono miyuradeba warmoadgens operatiul-
samZebro RonisZiebis erT-erT saxes, romlis gamoyeneba-
sac kanonmdebloba uSvebs im sajaro interesis uzrunvel-
sayofad, rac danaSaulTan brZolaSi mdgomareobs. 

faruli satelefono miyuradebis wesi daregulirebulia 
`operatiul-samZebro saqmianobis Sesaxeb” saqarTvelos 
kanoniT, romlis mixedviTac: `... operatiul-samZebro sa-
qmianobis ganmaxorcielebeli organoebis mier Riad an 
konspiraciis wesebis dacviT gamoiyeneba ... satelefono 
saubrebis faruli miyuradeba da Cawera.~  

amave kanonis Tanaxmad, faruli satelefono miyuradeba 
SesaZlebelia mxolod mosamarTlis nebarTviT, garda im 
SemTxvevebisa, rodesac dayovnebam SesaZloa gamouswore-
beli Sedegebi gamoiwvios, rac myisieri reagirebis saWi-
roebas warmoSobs. aseT dros faruli mosmenis ganxorcie-
leba SesaZlebelia mosamarTlis nebarTvis gareSe, pro-
kuroris dadgenilebiT. Tumca, am SemTxvevaSi kanonmde-
bloba awesebs Semdgomi sasamarTlo kontrolis meqanizms, 
rac gulisxmobs faruli mosmenis kanonierebis Semowmebas 
mosamarTlis mier mas Semdeg, rac daiwyeba aRniSnuli Ro-
nisZiebis ganxorcieleba. 
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kanoniT gaTvaliswinebuli iyo faruli satelefono mi-
yuradebis vadis gagrZelebis wesi imis mere, rac mosa-
marTle gamoitanda gadawyvetilebas mis Catarebaze, an 
SemdgomSi miiRebda gadawyvetilebas misi dakanonebis 
Taobaze. kanoni vadis gagrZelebis sakiTxs ar ukavSirebda 
sasamarTlos gadawyvetilebas da adgenda, rom operati-
ul-samZebro RonisZiebis vada SeiZleba gagrZelebuliyo 
operatiul-samZebro organos ufrosis motivirebuli 
dadgenilebiT da prokuroris TanxmobiT, im SemTxvevaSi, 
Tu arsebobda damatebiTi informaciis miRebis saWiroeba. 
am wesiT, vadis gagrZeleba SesaZlebeli iyo or etapad _ 
jer 6 Tvemde, Semdgom 9 Tvemde.  

imis gaTvaliswinebiT, rom faruli satelefono miyur-
adeba pirdapir SemxeblobaSia piradi cxovrebis uflebiT 
dacul sferosTan, misi gamoyenebisas dakmayofilebuli 
unda iyos uflebis SezRudvis konstituciur-samarT-
lebrivi safuZvlebi. winaaRmdeg SemTxvevaSi, uflebis 
SezRudva gaumarTlebeli da arakonstituciuri iqneba. 
uflebis imgvari SezRudvisTvis, rom is ar gascdes kon-
stituciur farglebs, saWiroa, piradi cxovrebis ufle-
baSi Careva sanqcirebuli iyos sasamarTlos mier, rac gu-
lisxmobs satelefono mosmenis Sesaxeb gadawyvetilebis 
miRebas sasamarTlos mier, Tavdapirvel an Semdgom etapze 
(kanonierebis Semowmebis etapi).

saqarTvelos konstitucia pirad cxovrebaSi Carevas mxo-
lod sasamarTlos andobs da miuTiTebs, rom es unda mox-
des sasamarTlos mier gadawyvetilebiT, an mis gareSe _ 
mxolod gadaudebeli aucileblobis arsebobisas. `opera-
tiul-samZebro saqmianobis Sesaxeb” saqarTvelos kanoni 
ki, satelefono vadis gagrZelebas, rac pirad cxovreba-
Si Carevis gagrZelebas gulisxmobs, dasaSvebad miiCnevda 
sasamarTlos gadawyvetilebis gareSe maSinac, rodesac 
saxeze ar iyo gadaudebeli aucilebloba. es ki mTlianad 
ewinaaRmdegeboda saqarTvelos konstituciis me-20 mux-
liT dadgenil standarts. swored amitom, msgavsi regu-
lireba saias mier gasaCivrda saqarTvelos sakonstitucio 
sasamarTloSi, romelmac Tavisi gadawyvetilebiT arakon-
stituciurad cno `operatiul-samZebro saqmianobis Sesa-
xeb” saqarTvelos kanonis Sesabamisi muxlebi. 
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sakonstitucio sasamarTlos gadawyvetilebis miRebis 
Semdgom, saqarTvelos parlamentSi inicirebul iqna ka-
nonproeqti, romliTac moxda satelefono mosmenisTvis 
vadis gagrZelebis wesis cvlileba. cvlilebebis miRebis 
Semdeg, vadis gagrZeleba dasaSvebia im wesiT, romliTac 
xdeba Tavdapirvelad operatiul-samZebro RonisZiebis 
gamoyenebis nebarTvis aReba. 

1.2.2.	 kontrolirebadi miwodeba

`operatiul-samZebro RonisZiebebis Sesaxeb” saqarTve-
los kanoni icnobs iseT operatiul-samZebro saqmianobas, 
rogoricaa kontrolirebadi miwodeba. aRniSnuli saq-
mianoba gulisxmobs:  `danaSaulis gasaxsnelad, danaSau-
lis Camdeni piris gamosavlenad saqarTvelos farglebSi 
(xolo saerTaSoriso xelSekrulebiT gaTvaliswinebul 
SemTxvevaSi, saqarTvelos farglebs gareTac), saqarT-
velos farglebs garedan saqarTveloSi an saqarTvelos 
gavliT nivTieri mtkicebulebis an iseTi sagnis kontro-
lirebadi gadaadgileba, romlis Tavisufali realizeba 
kanoniT akrZaluli an SezRudulia”. 

•	 ganmaxorcielebel pirTa wre

aRniSnuli RonisZiebis gamoyenebiT, praqtikaSi adgili 
aqvs SemTxvevebs, rodesac, magaliTad, pirs gadascemen sa-
Tanadod danomril Tanxas, xolo es ukanaskneli am Tanxas 
gadascems Sesabamis pirs, romlis mimarTac xorcieldeba 
operatiuli RonisZieba. Tanxis miRebis faqti SemdgomSi 
Tanxis mimRebis pasuxismgeblobis safuZveli xdeba. 

praqtikaSi kontrolirebadi miwodebis maregulirebeli 
normebis nakli mdgomareobs imaSi, rom ar aris gansaz-
Rvruli vin SeiZleba ganaxorcielos kontrolirebadi 
miwodebis RonisZieba. swored amitom, praqtikaSi es nor-
ma Zalian farTo ganmartebiT moqmedebs. magaliTad, Cven 
mier Seswavlil erT konkretul saqmeSi Tanxis gadamcemi 
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iyo Tavad dazaralebuli.18 es ki qmnis problemas, vinaidan 
dazaralebuli aris procesis monawile, dainteresebuli 
subieqti da miT umetes maSin, rodesac misi gancxadebis 
safuZvelze iwyeba gamoZieba, arsebobs molodini, rom 
igi winaswar Seqmnili, dainteresebuli midgomiT miiRebs 
monawileobas kontrolirebad miwodebaSi. aman ki SeiZle-
ba seriozuli ziani miayenos gamoZiebas da xeli SeuSalos 
marTlmsajulebis ganxorcielebas.  

Tavad kanonis erTiani ganmartebis safuZvelze SeiZleba 
davaskvnaT, rom  operatiul-samZebro RonisZiebebs ax-
orcieleben kanoniT dadgenili saxelmwifo organoebis 
specialuri samsaxurebi da konfidentebi. kerZod, kanonis 
pirvelive muxli miuTiTebs, rom `operatiul-samZebro 
saqmianoba aris am kanoniT dadgenili saxelmwifo organo
ebis specialuri samsaxurebis mier TavianTi kompetenciis 
farglebSi Ria Tu faruli meTodiT Catarebuli Ronis
Ziebebis sistema.” rac Seexeba konfidentebs, amave muxlis 
me-2 nawilis ”i” qvepunqtiT gansazRvrulia saidumlo Tan-
amSromlis (konfidentis) cneba, romlis mixedviTac, kon-
fidenti warmoadgens 18 wels miRweul qmedunarian fizi-
kur pirs, romelic nebayoflobiT, kontraqtis safuZv-
elze TanamSromlobs operatiul-samZebro organosTan an 
gamomZiebelTan da asrulebs kontraqtiT gaTvaliswineb-
ul valdebulebebs. 

aRniSnuli normebi miuTiTebs, rom operatiuli RonisZie-
bebis ganxorcielebis ufleba mxolod dasaxelebul 
pirebs gaaCniaT. Tumca, praqtikis gaTvaliswinebiT, rom-
lis mixedviTac, am RonisZiebis ganxorcielebaSi sxva 
pirebis (dazaralebulis) monawileobac fiqsirdeba, um-
jobesi iqneba uSualod normaSi iqnes miTiTebuli, rom 
RonisZiebis ganmaxorcielebel pirTa wre Semoifargleba 
Sesabamisi samsaxuris TanamSromliT da konfidentiT. 

18 ix. savaraudod politikuri motivaciis mqone sisxlis samarTlis da 
administraciul samarTaldarRvevaTa saqmeebi, samarTlebrivi analizi. 
neli naverianis sisxlis samarTlis saqme, saqarTvelos axalgazrda 
iuristTa asociacia, Tbilisi, 2011 weli, gv. 68-71. 
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•	 danaSaulis provokaciis safrTxe

kontrolirebad miwodebasTan dakavSirebiT unda 
gamoiyos kidev erTi sakiTxi, rac gansakuTrebul sifrTx-
iles moiTxovs am RonisZiebis praqtikaSi gamoyenebisas. 
mniSvnelovania, rom kontrolirebadi miwodebis ganxor-
cielebis dros am saqmianobis ganmaxorcielebelma ufle-
bamosilma pirebma TavianTi qmedebiT danaSaulis provo-
kaciis Semadgenloba ar Seqmnan. danaSaulis provokacia, 
Tavis mxriv, sisxlis samarTlis kodeqsiT gaTvaliswineb-
uli dasjadi qmedebaa.19

adamianis uflebaTa evropuli sasamarTlos praqtikis 
mixedviT, saqmeebSi, romlebSic iniciativa da gegma momdi-
nareobs braldebulisagan, sasamarTlo ar adgens ufleb-
is darRvevas.20 sasamarTlo am tipis urTierTobas afasebs 
samarTliani sasamarTlo uflebis WrilSi da sakiTxis 
ganxilvisas yuradRebas amaxvilebs procesualuri garan-
tiebis dacvis xarisxze.

am mxriv, sainteresoa evropuli sasamarTlos mier dadge-
nili standartebi, romelic man gansazRvra sakontrolo 
SesyidvasTan dakavSirebiT msjelobisas.21 Tumca, imis gaT-
valiswinebiT, rom orive operatiul-samZebro RonisZieba 
(kontrolirebadi miwodeba da sakontrolo Sesyidva) 
erTsa da imave mizans emsaxureba, sakontrolo Sesyidvas-
Tan dakavSirebiT dadgenili testis gamoyeneba kontro-
lirebad miwodebasTan dakavSirebiT sruliad relevan-
turi iqneba.   

19 sisxlis samarTlis kodeqsis 145-e muxlis Tanaxmad, danaSaulis 
provokacia aris sxvisi dayolieba danaSaulis Casadenad misi 
sisxlissamarTlebriv pasuxisgebaSi micemis mizniT.
20 ix. samarTliani sasamarTlo ganxilvis ufleba adamianis uflebaTa 
evropuli konvenciis Tanaxmad (me-6 muxli), Tbilisi, 2008 weli, gv. 106.
21 sakontrolo Sesyidva aris operatiul-samZebro saqmianobis erT-erTi 
saxe, romelic  ̀ operatiul-samZebro RonisZiebebis Sesaxeb” saqarTvelos 
kanonis pirveli muxlis me-2 nawilis ”d” qvepunqtis Tanaxmad, aris 
operatiuli muSakis, gamomZieblis an operatiul-samZebro organos mier 
operatiuli informaciis safuZvelze sagnis an nivTierebis SeZena, anda 
SeZenis situaciis Seqmna (misi gasaRebis an moxmarebis miznis gareSe). 
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evropulma sasamarTlom samarTliani sasamarTlo 
uflebis darRvevad Seafasa saqme, romelSic ganmcxadeb-
els, heroiniT momaragebis sanacvlod, policiis said-
umlo agentebma SesTavazes fuli, rasac ganmcxadebeli 
daTanxmda.22 aRniSnulis safuZvelze, ganmcxadebels wauy-
enes brali da msjavri dasdes narkotikuli danaSaulis 
CadenaSi. miuxedavad imisa, rom sasamarTlo procesebis 
usamarTlod warmarTvis aranairi niSani ar ikveTeboda, 
sasamarTlom daadgina samarTliani sasamarTlos uflebis 
darRveva im safuZvelze, rom ganmcxadeblis mxridan dana-
Saulis Cadena waqezebuli iyo policiis mxridan, rac sxva 
SemTxvevaSi ar moxdeboda.

zemoxsenebuli saqmis msgavsad, sasamarTlom danaSaulis 
provokaciad da evropuli konvenciis me-6 muxlis dar-
Rvevad Seafasa saqme, romelSic narkotikebis `sakontro-
lo Sesyidva” organizebuli iyo policiis mier da misive 
zedamxedvelobiT, xolo sisruleSi moyvanil iqna said-
umlo agentis mier.23

rekomendacia

-	 operatiul-samZebro RonisZiebaSi monawile pirTa 
gamijvna

mkacrad unda gaimijnon erTmaneTisagan is pirebi, rom-
lebsac aqvT ufleba, gamovidnen kontrolirebadi mim-
wodeblis rolSi da isini, vinc ar monawileoben aseT 
saqmianobaSi. 

-	 gonivruli farglebis dacva

TiToeuli kontrolirebadi miwodebis dros maqsimaluri 
zomebi unda iyos miRebuli saimisod, rom aRniSnuli ar ga-
daizardos danaSaulis provokaciaSi. operatiuli Tanam-
Sromlis qmedeba ar unda gadaizardos danaSaulis Cadenis 
waqezebaSi. 

22 Teixeira de Castro v. Portugal, 9/6/1998, citireba: samarTliani sasamarTlo 
ganxilvis ufleba adamianis uflebaTa evropuli konvenciis Tanaxmad 
(me-6 muxli), gv. 105.
23 Vanyan v.Russia, gv. 105-106.
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Tavi I I

gamoZieba

axali sisxlis samarTlis saproceso kodeqsis miRebiT, 
ganmtkicebul iqna SejibrebiTobisa da mxareTa Tanas-
worobis principi. es niSnavs, rom mxareebi _ dacva da 
braldeba _ samarTalwarmoebis etapebze Tanabari ufle-
bebiT sargebloben da gaaCniaT Tanabari SesaZleblobebi 
mtkicebulebaTa mopovebis dros. 

im pirobebSi, rodesac aRiarebulia mxareTa Tanabari 
SesaZleblobebi mtkicebulebaTa mopovebis dros, arse-
bobs molodini, rom dacvis mxares am procesSi braldebis 
mxaris Tanabari SesaZleblobebi gaaCnia. rasakvirvelia, 
aq ar igulisxmeba im tipis uflebamosilebebi, rac Tavisi 
bunebiT mxolod braldebis mxares SeiZleba hqondes.

sisxlis samarTlis saproceso kodeqsis amoqmedebisa da am 
principebis praqtikaSi implementaciis procesis parale-
lurad, gamoikveTa mxareTa Tanasworobis sakiTxi, ro-
gorc erT-erTi mwvave problema. aRmoCnda, rom dacvis mx-
arisTvis SezRudulia im tipis uflebebi, rasac, zogierT 
SemTxvevaSi, sasicocxlo mniSvneloba aqvs saqmis Sedegze.

2.1.	 amoReba

imisaTvis, rom ufro TvalsaCino iyos dRes arsebuli 
xarvezebi mxareebs Soris mtkicebulebaTa mopovebis etap-
ze Tanabari SesaZleblobis kuTxiT, aucilebelia mokle 
SedarebiTi analizi Zveli da axali saproceso kanonmde-
blobis principebs Soris.

1998 wlis sisxlis samarTlis saproceso kodeqsis amocana 
iyo obieqturi WeSmaritebis dadgena. amasTan, braldebis 
mxares warmoadgenda mxolod prokurori. gamomZiebeli 
ar iyo braldebis mxare da mas ekisreboda valdebuleba, 
saqmeze WeSmaritebis dadgenis mizniT, moepovebina yvela 
mtkicebuleba _ rogorc braldebulis gamamtyunebeli, 
ise gamamarTlebeli. dacvis mxares, Tavis mxriv, hqon-
da SesaZlebloba, misTvis sasargeblo mtkicebulebis 
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mosapoveblad sagamoZiebo moqmedebis Catarebis Suam-
dgomlobiT miemarTa procesis mwarmoebeli organosaT-
vis (gamomZiebeli, prokurori) winaswari gamoZiebis dros. 

axali sisxlis samarTlis saproceso kodeqsiT Sejibre-
biTobisa da mxareTa Tanasworobis principis gaTval-
iswinebiT ki, ganisazRvra, rom saqmis Sedegi mxareebzea 
damokidebuli. dacvasa da braldebas evalebaT, moipovon 
mtkicebulebebi erTmaneTisagan damoukideblad. miuxe-
davad imisa, rom axali saproceso kodeqsiT gamomZie-
bels aqvs valdebuleba, yovelmxriv da srulyofilad 
gamoiZios sisxlis samarTlis saqme, is imavdroulad val-
debulia, ganaxorcielos prokuroris davaleba, romlis 
pirdapir movaleobas braldeba warmoadgens. aRniSnuli-
dan gamomdinare, braldebis mxare motivirebulia, upi-
ratesad, swored braldebis mtkicebulebebi moiZios. amas 
garda, axali saproceso kodeqsi, Zvelisagan gansxvave-
biT, aRar iTvaliswinebs dacvis mxaris mier sagamoZiebo 
organosTvis SuamdgomlobiT mimarTvis SesaZleblobas 
misTvis sasargeblo mtkicebulebis mopovebis mizniT. amg-
vari uflebamosileba mniSvnelovani iyo im sagamoZiebo 
moqmedebebTan dakavSirebiT, romlis Catarebac dacvis 
mxares ar SeeZlo. dRes moqmedi sssk-is 39-e muxlis mixed-
viT, dacvis mxarem im sagamoZiebo moqmedebis Casatare-
blad, romelsac Tavad ver axorcielebs, SuamdgomlobiT 
unda mimarTos sasamarTlos. 

Tumca, am SemTxvevaSi gansakuTrebiT sayuradReboa gamo-
naklisi, romelsac saproceso kodeqsi iTvaliswinebs. 
kerZod, kodeqsis 111-e muxlis mixedviT, dacvis mxares ar 
SeuZlia sasamarTlos mimarTos Cxrekis da amoRebis Suam-
dgomlobiT. am tipis sagamonakliso norma praqtikaSi se-
riozul problemas qmnis. 

problemis mTavari arsi Semdegia: rodesac dokumenti an 
sagani, romelsac gamamarTlebeli mtkicebulebis mniS-
vneloba aqvs da romlis gadacemazec dacvis mxares uars 
eubneba esa Tu is dawesebuleba, dacvas rCeba erTaderTi 
gamosavali, SuamdgomlobiT mimarTos sasamarTlos am 
sagnis warmodgenasTan dakavSirebiT. sasamarTlo ki, am 
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SemTxvevaSi, uars ambobs am saxis Suamdgomlobis dakmayo-
filebaze im motiviT, rom is Tavisi bunebiT warmoadgens 
amoRebas, ris Sesaxeb Suamdgomlobis dayenebis uflebac 
dacvis mxares saproceso kanonmdeblobiT ar gaaCnia. am 
SemTxvevaSi, msjelobis sagans SeiZleba warmoadgendes 
ori sakiTxi: aris Tu ara am tipis moqmedeba amoReba da, 
zogadad, unda SeeZlos Tu ara dacvis mxares amoRebis 
SuamdgomlobiT mimarTos sasamarTlos.  

miuxedavad imisa, rom gamomZiebeli valdebulia, awarmoe-
bdes saqmis srul da yovelmxriv gamokvlevas, is, rogorc 
braldebis mxare, romelic prokurors emorCileba da 
romelsac braldebis mtkicebis tvirTi ekisreba, ar aris 
valdebuli, Seagrovos gamamarTlebeli mtkicebulebebi. 
amitomac, miuxedavad imisa, rom braldebas aqvs SesaZle-
bloba, miiRos dacvis mxarisTvis mniSvnelovani dokumen-
ti, is ar aris valdebuli, moipovos es dokumenti dacvis 
mxaris nacvlad. Sedegad, iqmneba mdgomareoba, rodesac 
prokurori, romelsac aqvs uflebamosileba moipovos do-
kumenti ar iyenebs am SesaZleblobas, advokats ki, romel-
sac surs dokumentis miReba, ver iRebs mas, radgan kanoni 
ar aZlevs amis saSualebas. 

imis gaTvaliswinebiT, rom msgavsi dokumenti/Canaweri/
masala braldebulis udanaSaulobis damadasturebeli 
erTaderTi an yvelaze mniSvnelovani mtkicebuleba Sei-
Zleba iyos, dacvas erTmeva SesaZlebloba, efeqturad ga-
naxorcielos dacvis ufleba da imoqmedos braldebasTan 
Tanabar pirobebSi. es ki arRvevs mxareTa Tanasworobisa 
da procesis SejibrebiTobis princips.

imisTvis, rom praqtikaSi miRweul iqnes wminda Sejibrebi-
Toba, mniSvnelovania, rom dacvis mxares mieniWos amoRe-
bis SuamdgomlobiT sasamarTlosaTvis mimarTvis ufle-
ba, rac, ra Tqma unda, ar gulisxmobs am uflebis ganxor-
cielebas uSualod dacvis mier. bunebrivia, rom dacva ver 
iqneba am RonisZiebis ganmaxorcielebeli. am SemTxvevaSi, 
amoReba SeiZleba daevalos gamomZiebels, romelsac Sex-
eba ar aqvs mocemul saqmesTan. rac Seexeba dacvis mxares, 
is amoRebis procesSi SeiZleba warmodgenili iyos uSual-
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od braldebulis an advokatis saxiT, romelic daeswreba 
amoRebis process.    

rekomendacia

-	 dacvis mxaris uflebamosilebis gazrda

SejibrebiTobis principi srulad unda iqnes uzrunvely-
ofili mtkicebulebaTa mopovebis dros, vinaidan es etapi 
umniSvnelovanes gavlenas axdens saboloo gadawyvetile-
baze: dacvis mxares mieces ufleba, amoRebis Sesaxeb Suam-
dgomlobiT mimarTos sasamarTlos.

-	 dakmayofilebuli Suamdgomlobis aRsruleba

Suamdgomlobis dakmayofilebis SemTxvevaSi, am sagamoZie-
bo moqmedebas daeswros Tavad braldebuli an advokati, 
raTa sagamoZiebo moqmedebis Camtarebeli gamomZieblis 
moqmedeba dacvis mxaris garkveul zedamxedvelobas dae-
qvemdebaros.  

2.2.	 Cxreka

Cxreka warmoadgens erT-erT yvelaze aqtualur da indivi-
dis uflebebTan mtkivneulad dakavSirebul sagamoZiebo 
moqmedebas. 

Cxrekis sakanonmdeblo mimoxilvas, sxva faqtorebTan er-
Tad, sainteresos xdis oficialuri informacia, romlis 
mixedviTac, 2011 wels Cxrekis Taobaze wardgenili da 
ganxilulia 13 788 Suamdgomloba, amaTgan dakmayofile-
bulia 13 787.24 

24 saqarTvelos uzenaesi sasamarTlos 2012 wlis 18 aprilis sapasuxo 
werili saias.
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CxrekasTan dakavSirebiT, gansakuTrebiT sainteresoa 
axali saproceso kodeqsis miRebamde da miRebis Semdgom 
ganviTarebuli praqtikis analizi, romelic problemis 
mTavar arss warmoadgens. 2010 wlis 1 oqtombramde moq-
medi (1998 wlis) sisxlis samarTlis saproceso kodeqsi im-
peratiulad adgenda mtkicebulebebis arsebobas Cxrekis 
safuZvlad, Tumca, praqtikaSi Cxrekas mainc mxolod pat-
aki (policiis TanamSromlis  werilobiTi Setyobineba, mis 
mier operatiuli informaciis flobis Sesaxeb) edo safuZ-
vlad. es ki winaaRmdegobaSi modioda sisxlis samarTlis 
saproceso kodeqsis debulebasTan, romlis mixedviT, 
Cxrekis safuZvels qmnida mtkicebulebaTa erToblioba. 
mtkicebuleba ki, mxolod saproceso kodeqsiT dadgenili 
wyarodan da dadgenili wesiT miRebul cnobebs warmoad-
genda, romlis Tanaxmadac pataki ar iyo mtkicebuleba. 

xarveziani praqtikis aRmofxvra ver moxerxda verc axali 
saproceso kodeqsis miRebiT. sisxlis samarTlis sapro-
ceso kodeqsis 119-e muxliT ganisazRvra Cxrekis cneba, 
romlis mixedviTac, `dasabuTebuli varaudis arsebobis 
SemTxvevaSi, amoReba da Cxreka tardeba im mizniT, rom 
aRmoCenil da amoRebul iqnes saqmisaTvis mniSvnelobis 
mqone sagani, dokumenti, nivTiereba an informaciis Sem-
cveli sxva obieqti.~ 
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zemoaRniSnulis Tanaxmad, Cxrekis Catarebis safuZvlad 
ganisazRvra dasabuTebuli varaudi. saproceso kodeqsi 
gansazRvravs Tavad dasabuTebuli varaudis cnebas, ro-
gorc faqtebis an informaciis erTobliobas, romelic mo-
cemuli sisxlis samarTlis saqmis garemoebaTa erToblio-
biT daakmayofilebda obieqtur pirs, raTa daeskvna piris 
mier danaSaulis SesaZlo Cadena. dasabuTebuli varaudi 
warmoadgens kodeqsiT pirdapir gaTvaliswinebuli saga-
moZiebo moqmedebis CatarebisaTvis gaTvaliswinebul mt-
kicebulebiT standarts. 

naTelia, rom dasabuTebuli varaudis arsebobisaTvis 
aucilebelia: 1. faqtebis, an informaciis erToblioba; 
2. ukve arsebuli sisxlis samarTlis saqmis garemoebebi; 
3. am ori elementis erToblioba, rac iZleva varaudis 
safuZvels piris mier danaSaulis SesaZlo Cadenis Ses-
axeb. kodeqsi ar gvTavazobs informaciis da faqtis kod-
eqsiseul calke ganmartebas. aqedan gamomdinare, unda 
vigulisxmoT, rom maT raime damatebiTi an gansxvavebuli 
mniSvneloba ar gaaCnia kodeqsis miznebisaTvis. es niSnavs, 
rom, magaliTad, yuriT gagonili, televiziiT mosmenili 
an vinmes mier moyolili ambavi SeiZleba iyos informa-
cia, an, magaliTad, quCaSi SemTxveviT nanaxi raime movlena 
SeiZleba CaiTvalos faqtad. policielis pataki, sadac is 
konkretul danaSaulebriv qmedebaze miuTiTebs, SeiZle-
ba, TavisTavad, iyos informacia. Tumca, es mocemuloba, 
cal-calke aRebuli, ar qmnis Cxrekis Catarebis safuZv-
els, Tuki saxeze ar aris niadagi, romelic obieqtur dam-
kvirvebels daarwmunebda, rom danaSauli savaraudod am 
pirma Caidina. pataki samarTaldamcavi organos TanamS-
romlis werilobiTi informaciaa, rac calke aRebuli, ra 
Tqma unda, ver Seqmnis dasabuTebuli varaudis standarts.

im praqtikis gaTvaliswinebiT, rac Zveli saproceso kod-
eqsis moqmedebisas damkvidrda da arsebobas agrZelebs 
axali saproceso kodeqsis pirobebSic,25 sainteresoa msj-
eloba imaze, Tu ramdenad dasaSvebia, zogadad, erTi in-

25 saqmeebis umravlesobaSi, romlebzec saias advokatebs xeli miuwvdebo-
daT, Cxrekis Catarebis safuZvels warmoadgenda policielis pataki.



31

formaciis safuZvelze Cxrekis Catareba da ra xarisxis 
standartia saWiro Cxrekis Casatareblad. 

•	 evropuli sasamarTlos midgoma

rodesac adamianis uflebaTa evropuli sasamarTlo ganix-
ilavs piradi cxovrebis pativiscemis uflebasTan dakavS-
irebul saqmeebs, yovelTvis msjelobs imaze, iyo Tu ara 
Cxrekis Catareba gamoyenebuli, rogorc ukiduresi Ron-
isZieba,  proporciuli da safuZvliani.

saintereso saqmes warmoadgens Keegan v.United Kingdom,26 sad-
ac sasamarTlom imsjela imis Sesaxeb, policiis mier ganx-
orcielebul Cxrekas, romelic sasamarTlos mier iyo ne-
badarTuli, safuZvlad edo Tu ara namdvilad WeSmariti 
rwmena imisa, rom Cxreka iyo aucilebeli.

am saqmeSi,27 erTi  SexedviT, policiam TiTqos yvela zomas 
mimarTa, raTa darwmunebuliyo, rom mocemul misamarTze 
marTlac savaraudo damnaSave cxovrobda. Sesabamisad, 
SesaZlebelia, policias hqonoda dasabuTebuli varaudi 
(araerTi informacia da faqti miuTiTebda amis Sesaxeb). 
Tumca, evropulma sasamarTlom, Tavisi gadawyvetilebiT, 
sawinaaRmdego daadgina. 

26 ix. adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: 
Keegan v.United Kingdom, №28867/03, 18 ivlisi, 2006 weli.
27 saqmis fabula mdgomareobs SemdegSi: ganmcxadeblebma iqiraves 
saxli, romelic ekuTvnoda liverpulis qalaqis sabWos. aRniSnuli 
sacxovrebeli saxli 6 Tvis ganmavlobaSi iyo Tavisufali, xolo wina 
mflobeli iyo anita de la kruzi. am periodSi ganxorcielda Zarcvis 
araerTi faqti, sadac policiis mier erT-erTi eWvmitanili iyo din de la 
kruzi, anita de la kruzis Svili. policiisTvis cnobili gaxda, rom din 
de la kruzi xSirad iZleoda im saxlis misamarTs, sadac ganmcxadeblebis 
ojaxi cxovrobda; misi nerwyvi, romelic aRebul iqna Zarcvis Semdeg 
mitovebul manaqanaSi darCenili mosasxamidan, Seesabameboda anita de la 
kruzisas da es ukanaskneli ki amomrCevelTa siaSi aseve registrirebuli 
iyo zemoT miTiTebul misamarTze. policiam am faqtebis safuZvelze 
daaskvna, rom am saxlSi erT-erTi mZarcveli cxovrobda da aqve naZarcvic 
unda yofiliyo Senaxuli. aRniSnulis safuZvelze, policiam mimarTa 
sasamarTlos da gamoiTxova saxlis Cxrekis orderi.
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sasamarTlom ganacxada: `is faqti, rom policia ar mo-
qmedebs boroti ganzraxviT, ar aris gadamwyveti misi 
qmedebis gasamarTleblad konvenciis Tanaxmad, romelic 
miznad isaxavs uflebamosilebis borotad gamoyenebis 
prevencias nebismier SemTxvevaSi, miuxedavad imisa, es wi-
naswar motivirebulia Tu SemTxveviT gamowveuli.28 sa-
samarTlo ver daeTanxmeba imas, rom zianis dasadgenad 
aucilebelia boroti ganzraxvis arseboba im mizniT, 
raTa uzrunvelyofil iqnes policiis mier danaSaulis 
gamoZiebis sasicocxlo funqcia.”

saboloo jamSi, sasamarTlom aRiniSna, rom konvenciis 
gansazRvrebiT, SesaZloa yofiliyo Cxrekis relevanturi 
mizezebi, magram im pirobebSi, rodesac policia daeyrdno 
Secdomas, romlis aRmofxvris aucilebloba da SesaZle-
bloba arsebobda da unda yofiliyo kidec aRmofxvri-
li saTanado winapirobebis dacviT, maTi es qmedeba ver 
CaiTvleboda sakmaris safuZvlad.29 policiis qmedeba ki, 
romelmac gamoiwvia ganmcxadeblebis safuZvliani SiSi 
da SeSfoTeba, ar SeiZleba CaiTvalos proporciulad mx-
olod imitom, rom mas boroti ganzraxva ar amoZravebda.30 

evropuli sasamarTlos midgomis mixedviT, eWvis (varau-
dis) safuZvlianobis erT-erTi aucilebeli elementi 
aris misi sandooba da Bona fide.31 Tumca, mxolod es ar aris 
sakmarisi. aucilebelia, aseve, gonivruli  varaudi, ro-
melic gamomdinareobs damatebiTi faqtebidan, rac uSua-
lod danaSauls ukavSirdeba.32 msgavsi midgoma brinegaris 
saqmeSi Camoayaliba aSS-is uzenaesma sasamarTlom: safuZv-
liani eWvi saxezea maSin, rodesac faqtebi da garemoebebi, 
romelTa Taobazec samarTaldamcav pirs aqvs gonivru-
lad sarwmuno informacia, aris TavisTavad sakmarisi, 

28 ix. Keegan v.United Kingdom, §34.
29 ix. Keegan v.United Kingdom, §32.
30 ix. Keegan v.United Kingdom.
31 ix. adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: 
Murray v. United Kingdom, #14310/88, 30 agvisto, 1990, §61.
32 ix. iqve, mosamarTleebis gansxvavebuli mosazreba (Uizou, Morenilla, 
Makarczyk), §.3.
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raTa gonivrulad windaxedulma adamianma daijeros, rom 
danaSauli iqna Cadenili, an sCadian.33

evropuli sasamarTlo Tavis saqmeebSi yuradRebas amaxvi-
lebs Carevis proporciulobis sakiTxzec. saqmeSi Niemietz 
v. Germany,34 adamianis uflebaTa sasamarTlom imsjela, 
Tu ramdenad zomieri iyo ganmcxadeblis ofisSi ganxor-
cielebuli Cxrekis farglebi.

saqme mdgomareobda SemdegSi: policiis mier Cxreka Cat-
arda iuridiul firmaSi, romelic ekuTvnoda ganmcxadeb-
els sxva iuristTan erTad.35 Cxrekis Sedegad policias, 
savaraudod, unda amoeRo mosamarTlisadmi miwerili 
Seuracxmyofeli werili _ danaSaulis sagani, romelic, 
savaraudod, aRniSnuli ofisidan gaigzavna. sasamarTlom 
daadgina, rom Cxrekis orderi gamocemuli iyo farTo 
mniSvnelobiT, Cxrekis Catarebis nebarTva gacemuli iyo 
dokumentebis mosaZebnad da amosaRebad, danaSaulebrivi 
werilis avtoris identificirebis mizniT, yovelgvari 
SezRudvis gareSe. am sakiTxs eniWeba gansakuTrebuli mniS-
vneloba. Catarebulma Cxrekam, romliTac dokumentebi 
Semowmda, daaziana profesiuli saidumloeba im masStabiT, 
romelic araproporciulia mocemul garemoebebSi. amas-
Tan dakavSirebiT unda aRiniSnos, rom, rodesac saqmeSi 
CarTulia iuristi, profesiuli saidumloebis xelyofam 
SeiZleba gavlena iqonios SemdgomSi marTlmsajulebis sa-
Tanadod uzrunvelyofasa da, aqedan gamomdinare, ufle-
bebze, romlebic garantirebulia konvenciis me-6 muxliT. 
garda amisa, arsebul sajaroobas, SesaZloa, sazianod emo-
qmeda ganmcxadeblis profesiul reputaciaze rogorc mis 
klientebs Soris, ise sazogadoebaSi.36 

33 Brinegar v. United States, 338 US 160, 68 S. CT. 1302 (1949) _ citirebulia 
statiidan: dakavebisa da dapatimrebis gamoyenebis samarTlebrivi 
safuZvlebi sisxlis samarTlis procesSi, lali fafiaSvili, statiaTa 
krebuli: adamianis uflebaTa dacvis konstituciuri da saerTaSoriso 
meqanizmebi, red. konstantine korkelia, Tbilisi, 2010 w. gv. 174.  
34 ix. adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: 
Niemietz v. Germany, №13710/88, 16 dekemberi, 1992 weli. 
35 saqme Niemietz v. Germany. faqtobriv garemoebebze dawvrilebiT, §§6-16. 
36 saqme Niemietz v. Germany.
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am gadawyvetilebiT naTeli xdeba, rom, miuxedavad Cxrekis 
Catarebis yvela safuZvlis arsebobisa, Tu Catarebuli 
Cxreka ar aris proporciuli legitimuri miznis misaRw-
evad, maSin saqme gvaqvs piradi cxovrebis uflebis dausab-
uTebel SezRudvasTan. sasamarTlos gadawyvetilebiT 
TvalsaCino gaxda, Tu ra SeiZleba iyos legitimuri miznis 
miRwevis araproporciuli _ sajarooba im masStabiT, ro-
melic piris (miTumetes, romelic ar aris eWvmitanili da-
naSaulis CadenaSi) profesiul reputacias zians ayenebs. 
ganxilul saqmeSi sajaroobaSi moiazreboda iuristis 
dokumentebis Semowmeba samarTaldamcavebis mier Seuz-
Rudavi uflebamosilebiT, romelic maT orderiT hqon-
daT miniWebuli. sasamarTlos msjelobidan gamomdinare, 
im SemTxvevaSi, Tu Cxrekis orderiT zustad da gonivruli 
SezRudviT iqneboda gansazRvruli, Tu konkretulad ra 
dokumentebi unda SeemowmebinaT samarTaldamcavebs Cxre-
kis dros, proporciuloba daculi iqneboda.37 

zemoaRniSnuli precedentebis gaTvaliswinebiT, SesaZle-
belia gamoiyos Semdegi standarti: 

-	 Cxrekis Catarebas win unda uZRvodes policiis mier 
ganxorcielebuli yvela SesaZlo  RonisZieba, raTa 
gamoiricxos Secdoma Cxrekis obieqtis adgilsa-
myofelTan dakavSirebiT. subieqtur mxareze _ boro-
ti ganzraxvis arsebobaze _ ar aris damokidebuli imis 
gansazRvra, SecdomiT Catarebulma Cxrekam gaumar-
Tleblad SezRuda Tu ara piradi cxovrebis pativis-
cemis ufleba. aRniSnuli damokidebulia obieqtur mx-
areze, Tu ramdenad mimarTa policiam yvela SesaZlo 
zomas Cxrekis Catarebamde,  gadaemowmebina mis xelT 
arsebuli informacia mocemul adgilas mocemuli sa-
gnis arsebobis Sesaxeb, raTa Secdomis daSvebis riski 
minimumamde daeyvana. 

-	 Cxrekis RonisZieba gonivrulad unda SeizRudos sx-
vadasxva faqtoriT, raTa daculi iyos pirad cxovre-

37 inter alia, ix. adamianis uflebaTa eropuli sasamarTlos gadawyvetileba 
saqmeze: Camenzind v. Switzerland, №136/1996/755/954, 16 dekmberi, 1997 weli, 
§46. 
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baSi Carevis proporciuloba. es sakiTxi ganxilul 
unda iqnes Cxrekis safuZvlebisgan damoukideblad, 
vinaidan piradi cxovrebis uflebis darRvevas Sesa-
Zloa adgili hqondes Cxrekis legitimuri safuZv-
lebis arsebobis pirobebSic, Tuki daculi ar iqneba 
Carevis proporciuloba. 

rekomendaciebi

samarTaldamcavma organoebma TiToeuli saqmis warmoebis 
dros Cxrekis Catarebis win unda gaiTvaliswinon adamianis 
uflebaTa evropuli standartebi:

-	 Cxrekis Catarebamde

Cxreka unda ganxorcieldes sando da bona fide safuZvle-
biT. mas win unda uZRvodes policiis mier gatarebuli 
yvela SesaZlo RonisZieba, romliTac minimumamde iqneba 
dayvanili Cxrekis dros Secdomis daSvebis riski.  

-	 Cxrekis Catarebis dros

Cxrekis Catarebis dros policiis mier maqsimalurad unda 
iqnes daculi proporciuloba, kerZod, Cxreka unda ganx-
orcieldes mxolod im masStabiT, rac saWiroa gamoZiebi-
saTvis saintereso nivTis aRmosaCenad. TiToeul saqmes 
samarTaldamcavi organos TanamSromeli unda miudges in-
dividualurad da, amave dros, im SegnebiT, rom Cxreka tar-
deba, rogorc ukiduresi RonisZieba da es RonisZieba unda 
ganaxorcielos imgvari sifrTxiliT, rom ar gadaaWarbos 
CarevisaTvis dadgenil zRvars.

2.3.	 damcavi garantiebi calkeuli sagamoZiebo 
moqmedebis ganxorcielebisas

sisxlis samarTlis saproceso kodeqsi gamoZiebis dros 
iTvaliswinebs iseT sagamoZiebo moqmedebebsac, romelsac 
individis uflebis SemzRudavi xasiaTi gaaCnia. aseT sag-
amoZiebo moqmedebaTa Sorisaa: yadaRis dadeba, Cxreka, 
amoReba.
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rodesac kanoni gansazRvravs sajaro interesis _ dana-
SaulTan brZolis sasargeblod individis uflebis Semz-
Rudav RonisZiebas, amasTanave, adgens garkveul garan-
tiebs, raTa SezRudva iyos proporciuli da legitimuri. 

individis damcav garantiebs warmoadgens misi uflebebi, 
romlebic gansazRvrulia konstituciiT, saerTaSoriso 
xelSekrulebebiT da saproceso kanoniT. individis dam-
cav garants sxva da sxva SemTxvevaSi warmoadgens sxva da 
sxva ufleba, imis mixedviT, Tu ra saxisaa SezRudva.

•	 yadaRa

sssk-is Tanaxmad, yadaRa SesaZloa daedos qonebas mxaris 
Suamdgomlobis safuZvelze, qonebis SesaZlo CamorTme-
vis uzrunvelsayofad.38 yadaRa SeiZleba daedos bralde-
bulis, misi moqmedebisTvis materialurad pasuxismgebeli 
piris an/da masTan dakavSirebuli piris qonebas, maT Soris 
sabanko angariSebs garkveuli monacemebis arsebobisas.39  

qonebaze yadaRis dadebis samarTlebriv Sedegs warmoad-
gens is, rom aseT SemTxvevaSi mesakuTres an mflobels 
ekrZaleba qonebis gankargva, xolo aucileblobis SemTx-
vevaSi _ agreTve qonebiT sargebloba.40 Sesabamisad, xor-
cieldeba individis sakuTrebis uflebis SezRudva, ro-
melic individis garantirebul uflebas warmoadgens, ro-
gorc saqarTvelos konstituciiT,41 ise adamianis ufle-
baTa da ZiriTad TavisuflebaTa evropuli konvenciis 
pirveli damatebiTi oqmiT.42 

warmoadgens ra individis uflebis SezRudvas yadaRis 
dadeba, individs kanoni unda aniWebdes garkveul garan-
tiebs, raTa am uflebis SezRudva ar gascdes legitimuri 
SezRudvis farglebs. saqarTvelos sakonstitucio sa-

38 sssk-is 151-e muxli.
39 rodesac arsebobs monacemebi, rom qonebas gadamalaven an daxarjaven 
an/da qoneba danaSaulebrivi gziTaa mopovebuli. 
40 sssk-is 152-e muxli.
41 sssk-is 21-e muxli.
42 sssk-is pirveli muxli.
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samarTlo Tavis gadawyvetilebaSi adgens, rom `konkret-
uli interesis uflebad gansazRvris Sedegi aris swored 
is, rom misi xelyofis an SesaZlo xelyofis SemTxvevaSi, 
uflebis subieqts SeuZlia moiTxovos xelyofis safrTx-
isgan dacva an miyenebuli zianis anazRaureba. ufleba ver 
iqneba piris legitimuri interesebis dacvis realuri gar-
anti, is iqneba Teoriuli da fiqciuri, Tu mas ar axlavs sa-
samarTlo wesiT misi dacvis SesaZlebloba.~43 am mocemul 
SemTxvevaSi, sakuTrebis ufleba Teoriuli da fiqciuri 
iqneba, Tu misi SezRudvis dros individs ar eqneba, mini-
mum, yadaRis Sesaxeb gadawyvetilebis sasamarTloSi ga-
saCivrebis ufleba. 

zemoaRniSnuli azri gamyarebulia saqarTvelos sakon-
stitucio sasamarTlos sxva gadawyvetilebaSic: `ufle-
bebis arsidan gamomdinare, saxelmwifos mier maTi cnoba, 
pirvel rigSi, gulisxmobs maTi, rogorc yoveli adamianis 
Tanmdevi sikeTis aRiarebis valdebulebas. dacva ki gu-
lisxmobs am uflebebiT srulyofilad sargeblobis uz-
runvelmyofeli yvela saWiro berketis garantirebas, maT 
Soris, am uflebebis sasamarTloSi dacvis SesaZleblobis 
CaTvliT.~44

sssk-is Tanaxmad, yadaRa SeiZleba daedos rogorc bral-
debulis, ise sxva piris qonebas, romelic ar aris bral-
debuli.45 amaTgan, gadawyvetilebis gasaCivrebis ufleba 
aqvs mxolod braldebuls. gasaCivreba mas SeuZlia 48 
saaTSi saapelacio sasamarTlos sagamoZiebo kolegiaSi. 
gasaCivrebis vada aiTvleba ganCinebis gacemidan an aR-
srulebidan.46 

a) braldebuli

saproceso kodeqsi srul garantiebs ar uzrunvelyofs 
arc braldebulisTvis, romelsac aqvs gasaCivrebis ufle-

43 2009 wlis 10 noembris #1/3/421,422 gadawyvetileba, I I , p. 1. 
44 2010 wlis 28 ivnisis #1/466 gadawyvetileba, I I , p. 3
45 sssk-is 151-e muxli.
46 sssk-is 156-e da 207-e muxli. 
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ba da arc sxva pirisTvis, romelsac ar aqvs braldebulis 
statusi da romelsac saerTod ar gaaCnia gasaCivrebis 
ufleba. 

xarvezs warmoadgens is, rom braldebuls, romelic ga-
saCivrebis vadiTaa SezRuduli, ar atyobinebs gamoZieba 
yadaRis dadebis Sesaxeb ganCinebis gamotanas da mas ar 
gadaecema asli. am fonze, rodesac braldebulma ar icis 
Sesabamisi gadawyvetilebis arsebobis Sesaxeb, igi miTiTe-
bul vadaSi ver gaasaCivrebs gadawyvetilebas, Sesabamisad, 
igi damcavi garantiiT ar aris uzrunvelyofili misi sa-
kuTrebis uflebis SezRudvis dros. 

zemoaRniSnuli xarvezi Setyobinebis valdebulebis 
ararsebobasTan dakavSirebiT, braldebulis, iseve ro-
gorc braldebulis statusis armqone piris mimarT, sxva 
saxis problemasac warmoSobs: rodesac pirma ar icis misi 
qonebis mimarT yadaRis arsebobis Sesaxeb, man, SesaZloa, am 
qonebis uzrunvelyofiT (magaliTad, sabanko angariSebis 
dayadaRebis SemTxvevaSi) konkretuli finansuri valdeb-
ulebebi aiRos, rac mis, iseve rogorc kreditoris mimarT 
qonebriv zians warmoSobs. aRniSnuliT piris mier qonebis 
gonivrulad gankargvis SesaZlebloba arsebiTad izRudeba.

b) procesis sxva monawile

braldebulisgan gansxvavebiT, piri, romelic ar aris 
braldebuli, magram mis qonebas daedo yadaRa, ver gaa-
saCivrebs aRniSnul gadawyvetilebas sasamarTloSi, 
vinaidan igi ar aris procesis mxare. e.i igi Tavisi sa-
kuTrebis uflebis dasacavad ver mimarTavs sasamarTlos. 
saqarTvelos konstituciis 42-e muxlis Tanaxmad, yovel 
adamians ufleba aqvs, Tavis uflebaTa da TavisuflebaTa 
dasacavad mimarTos sasamarTlos. saqarTvelos sakonsti-
tucio sasamarTlo, am uflebis farglebSi, Tavis erT-erT 
gadawyvetilebaSi aRniSnavs,¸rom `kanonmdebeli valde-
bulia, daadginos gasaCivrebis iseTi meqanizmi da Sesa-
Zlebloba, romelic SesabamisobaSi iqneba saqarTvelos 
konstituciis 42-e muxlis pirveli punqtis principTan. 
amasTan, sasamarTlo kolegias calsaxad miaCnia, rom piri 
sasamarTlos gadawyvetilebis zemdgomi instanciis sa-
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samarTloSi gasaCivrebiT realizacias ukeTebs saqarT-
velos konstituciis 42-e muxlis pirveli punqtiT gaT-
valiswinebul uflebas.~47 

yovelive zemoaRniSnuliT cxadi xdeba, rom sakuTrebis 
ufleba kanonmdeblobiT ar aris srulad garantirebuli, 
vinaidan erT SemTxvevaSi (braldebuli) gasaCivrebis sru-
li SesaZlebloba da meore SemTxvevaSi (piri, romelsac ar 
aqvs braldebulis statusi) _ sasamarTlosTvis mimarTvis 
ufleba sruliad warTmeuli aqvs individs. yovelive 
aRniSnuliT ki, mivdivarT daskvnamde, rom ignorirebulia 
samarTliani dacvis efeqturad ganxorcielebis konven-
ciiT aRiarebuli ufleba.48 

adamianis uflebaTa evropuli sasamarTlo miiCnevs, rom 
me-13 muxli interpretirebuli unda iqnes, rogorc indi-
vidis samarTliani dacvis garanti erovnuli xelisufleb-
is winaSe, romelic miiCnevs, rom dairRva konvenciiT aRi-
arebuli misi ufleba an Tavisufleba.49 aRniSnuli muxli 
saxelmwifoebs akisrebs pirdapir valdebulebas, daicvan 
adamianis uflebebi da valdebulebebi upirveles yovli-
sa sakuTari iurisdiqciis farglebSi.50 Sesabamisad, me-13 
muxlis Sedegia is, rom konvenciam mosTxovos efeqtiani 
dacvis Sida saSualebis arseboba kompetentur erovnul 
organos, rogorc Sesabamisi sarCelis ganxilvis, ise Sesa-
bamisi dakmayofilebis uzrunvelsayofad.51 samarTliani 
dacvis saSualeba efeqtiani unda iyos rogorc praqtikaSi, 
ise kanoniT, gansakuTrebiT im gagebiT, rom misi aRsrule-
ba gaumarTleblad ar unda dabrkoldes saxelmwifos mier 
konkretuli moqmedebiT an umoqmedobiT.52 

47 2004 wlis 21 dekembris #2/6/264 gadawyvetileba, II, p.1
48 adamianis uflebaTa da ZiriTad TavisuflebaTa evropuli konvenciis 
me-13 muxli. 
49 Klass and Others v. Germany, Series A, No. 28, 6.9.78, para.64. Cited from the book: 
Philip Leach, Taking a Case to the European Court of Human Rights, p.393
50 Kudla v.Poland, No. 30210/96, 26.10.00,para. 152. Ibid. p.394 
51 Ibid. p.394
52 Aksoy v.Turkey, No. 21987/93, 18.12.96, para 95.  Ibid. 394
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mocemul SemTxvevaSi, sakuTrebis uflebis samarTliani 
dacva kanoniT efeqturad ar aris uzrunvelyofili, 
radgan Seicavs zemoT miTiTebul xarvezebs da amiT ar-
sebiTad abrkolebs mis aRsrulebas. aRniSnulis gamo, Se-
sabamisi norma winaaRmdegobaSi modis konstituciasTan, 
romlis Tanaxmadac, sakuTrebis ufleba aRiarebuli da 
xelSeuvalia. 

•	 Cxreka da amoReba

Cxreka da amoReba aseve warmoadgens individis SemzRu-
dav sagamoZiebo moqmedebebs, kerZod, izRudeba piradi 
cxovrebis xelSeuxebloba: `...amoReba da Cxreka tardeba 
im mizniT, rom aRmoCenil da amoRebul iqnes saqmisaTvis 
mniSvnelobis mqone sagani, dokumenti, nivTiereba an in-
formaciis Semcveli sxva obieqti.~53 Sesabamisad, maszec 
zustad iseTi reJimi unda gavrceldes, rogorc yadaRis 
dadebis dros _ saproceso kodeqsi unda iTvaliswinebdes 
imave saxis garantiebs, rogorc yadaRis dadebis SemTx-
vevaSi. 

yadaRisgan gansxvavebiT, Cxrekisa da amoRebis dros dam-
cavi garantiis problema dgas mxolod im piris mimarT, 
romelsac ar gaaCnia braldebulis statusi. saqme is aris, 
rom aRniSnul pirs ar aqvs sasamarTlosTvis mimarTvis 
ufleba misTvis piradi cxovrebis xelSeuxeblobis Sez-
Rudvis kanonierebis Sesamowmeblad.54 

rekomendaciebi

-	 gasaCivrebis uflebis sruli uzrunvelyofa

yadaRis Sesaxeb gadawyvetilebis miRebis dros bralde-
buls dauyovnebliv unda ecnobos amis Sesaxeb, raTa sap-
roceso kodeqsiT gansazRvrul vadaSi mas SesaZlebloba 
hqondes, sasamarTlos meSveobiT Seamowmos misi kanon-
iereba gasaCivrebis gziT.

53 sssk-is 119-e muxli.
54 sssk-is 112-e, 207-e muxlebi.
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-	 gasaCivrebis SesaZlebloba im piris mier, romelsac 
ar aqvs braldebulis statusi

yadaRis, Cxrekis da amoRebis dros, pirs, romelsac ar aqvs 
braldebulis statusi da romlis mimarTac ganxorcielda 
zemoaRniSnuli moqmedebebi, unda mieces sasamarTlosT-
vis mimarTvis ufleba am moqmedebaTa kanonierebis Semow-
mebis mizniT.

2.4.	 mowmeTa dakiTxva

sisxlis samarTlis saproceso kodeqsi sruli 
Tanasworobis princips emyareba.55 aRniSnuli niSnavs, rom 
mxareebi sargebloben Tanabari SesaZleblobebiT samar-
Talwarmoebis mTeli procesis ganmavlobaSi, maT Soris, 
mtkicebulebaTa Sekrebis dros. 

Tumca, am sakiTxTan mimarTebiT winaaRmdegobrivia sapro-
ceso kodeqsis gardamaval debulebaSi arsebuli Canaweri, 
romlis mixedviT, gamoZiebis etapze mowmis dakiTxva xor-
cieldeba 1998 wlis saproceso kodeqsiT dadgenili we-
sis Tanaxmad.56 aRniSnuli debuleba, romelic gardamaval 
etapze mowmis dakiTxvis wess aregulirebs, warmoSobs 
uTanasworobas dacvisa da braldebis mxareebs Soris. 

2009 wlis saproceso kodeqsiT gaTvaliswinebuli axali 
regulirebis amoqmedeba pirdapiraa dakavSirebuli sisx-
lis samarTalwarmoebaSi mxareTa Tanasworobisa da Se-
jibrebiTobis principis uzrunvelyofasTan. amitomac, 
gardamavali debulebiT Zveli saproceso kodeqsis moq-
medebis gagrZeleba mowmis dakiTxvis procesze am urT-
ierTkavSiris fonze unda iqnes Sefasebuli. 

Zvel da axal saproceso kodeqsebs Soris, mowmeTa dakiTx-
vis wesTan dakavSirebuli sxvaoba konceptualuria da 
didwilad gamomdinareobs maT Soris arsebuli fundamen-
turi sxvaobebidan. 1998 wlis kodeqsis mixedviT, pirs aqvs 

55 sssk-is me-9 muxli.
56 sssk-is 332-e muxli.
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valdebuleba, gamoZiebis winaSe misces Cveneba.57  mas ar 
aqvs Cvenebis micemaze uaris Tqmis ufleba, garda kanoniT 
dadgenili gamonaklisebisa. 

axali saproceso kodeqsi gamoZiebis etapze dakiTxvis 
sruliad gansxvavebul wess iTvaliswinebs. maT Soris, Se-
moaqvs piris gamokiTxvis cneba, rac gulisxmobs, piris 
mier misTvis cnobili informaciis miwodebis SesaZle-
blobas mxareebisTvis, misi survilis SemTxvevaSi.58  kod-
eqsi miuTiTebs, rom dauSvebelia piris iZuleba, gasces in-
formacia. rac Seexeba gamoZiebis etapze piris dakiTxvis 
wess, axali saproceso kodeqsis mixedviT, amas SeiZleba 
adgili hqondes mxolod magistrati mosamarTlis winaSe, 
mxaris SuamdgomlobiT da kanoniT dadgenil SemTxveveb-
Si. aseT dros piri valdebulia, magistrati mosamarTlis 
winaSe misces Cveneba. Tumca, kodeqsi iTvaliswinebs, rom 
dakiTxva mimdinareobs mxareTa monawileobiT, rac gu-
lisxmobs mowinaaRmdege mxaris SesaZleblobas, Tavidanve 
moaxdinos misi legitimuri interesis ganxorcieleba, rac 
mowmesTan SewinaaRmdegebaSi gamoixateba.59  

Zveli wesiT piris gamoZiebis etapze dakiTxvisas ki, dac-
vis mxare moklebulia amgvar SesaZleblobas. mas ar aqvs 
saSualeba, monawileobdes dakiTxvis procesSi da dausvas 
mowmes kiTxvebi, rac, ra Tqma unda, Tanabar pirobebSi ar 
ayenebs dacvasa da braldebas.  

maT poziciebs Soris mTavari sxvaoba mdgomareobs Semdeg-
Si _ braldebis mxares rCeba berketi, gamoZiebis etapze 
savaldebulo wesiT miiRos Cveneba mowmisgan ise, rom am 
procesSi ar monawileobdes dacvis mxare. dacvas aRniS-
nulis sakompensaciod aranairi garantia ar rCeba. es ki 
TavisTavad iwvevs braldebisa da dacvis poziciebs Soris 
uTanasworobis arsebobas samarTalwarmoebis Semdgom 
etapzec. es maSin, rodesac saqarTvelos konstitucia 
uzrunvelyofs mxareTa Tanasworobisa da SejibrebiTo-

57 1998 wlis sssk-is 94-e muxlis pirveli nawili.
58 2009 wlis sssk-is 113-e muxli.
59 2009 wlis sssk-is 114-e muxlis me-3 nawili.
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bis princips samarTalwarmoebis procesSi.60  am principis 
erT-erTi Semadgeneli komponentia dacvis mxaris ufleba, 
monawileobdes mowmis dakiTxvis procesSi. 

mowmis dakiTxvis wesi da dacvis mxaris uzrunvelyofa 
am procesSi saTanado monawileobiT ar warmoadgens um-
niSvnelo procesualur uflebas, romelsac ar SeuZlia 
arsebiTi gavlena iqonios samarTalwarmoebaze. mxareTa 
Tanasworoba, rac procesis yvela etapze Tanabari Ses-
aZleblobebis arsebobaSi gamoixateba, samarTliani sa-
samarTlos uflebis erT-erTi Semadgeneli komponentia. 
amitomac, dacvisa da braldebis mxareebs Soris Tanabari 
SesaZleblobebis arsebobis sakiTxi swored samarTliani 
sasamarTlo uflebisa da evropuli sasamarTlos prece-
dentebis fonze unda iqnes ganxiluli. evropul sasamarT-
los calsaxad aqvs naTqvami, rom piris ufleba, dacvisa 
da braldebis mowmeebis dakiTxva warimarTos erTnair pi-
robebSi, samarTliani sasamarTlo uflebis ganuyofeli 
nawilia.61  

am uflebis mniSvnelobas usvams xazs is faqtic, rom kon-
venciis teqsti specialur Canawers Seicavs mowmis dakiTx-
vis wesTan dakavSirebiT. evropuli konvenciis me-6 muxli 
pirdapir adgens, rom „yovel pirs, visac bralad edeba 
sisxlis samarTlis danaSaulis Cadena, aqvs ufleba ... da-
kiTxos an daakiTxinos braldebis mowmeebi da gamoaZaxe-
binos da daakiTxinos dacvis mowmeebi braldebis mowmeTa 
Tanabar pirobebSi.“ 

im pirobebSi, rodesac Zveli saproceso kodeqsis normis 
moqmedebis ganmavlobaSi, braldebis mxares eniWeba upi-
ratesi ufleba, savaldebulo wesiT moiTxovos mowmisgan 
Cvenebis micema ise, rom dacvas ar hqondes am procesSi 
monawileobis, mowmisTvis kiTxvebis dasmis ufleba, ra 
Tqma unda, ver iqneba uzrunvelyofili dacvis legitimuri 
interesis dakmayofileba. am pirobebSi ki, braldebas yov-

60 saqarTvelos konstituciis 85-e muxlis me-3 punqti.
61 ix. adamianis uflebaTa eropuli sasamarTlos gadawyvetileba saqmeze: 
Barbera, Messegue and Jabardo v. Spain, 6 dekemberi, 1998, §78.
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elTvis eqneba upiratesoba dacvis mxaresTan SedarebiT.  

dacvis mxaris uflebebi sxva mxrivac SezRudulia. ma-
Sin, rodesac braldebis mxares aqvs uflebamosileba, sa-
samarTloSi gamoiZaxos da dakiTxos misTvis saintereso 
mowme, am piris survilis miuxedavad, dacvis mxare swored 
misi surviliTaa SezRuduli.

dRevandeli kanonmdeblobiT, gamoZiebis etapze dac-
vis mxares SeuZlia gamokiTxos mowme. mowmis gamokiTxva 
missave neba-survilzea damokidebuli. winasasamarTlo 
sxdomaze ki, mosamarTle mowmis dasakiTx pirTa siaSi 
Seyvanis aucilebel winapirobad zemoaRniSnul gamok-
iTxvas moiTxovs, raTa daadginos misi relevanturoba da 
Semxebloba saqmesTan. Tu dacvas ar aqvs warmodgenili 
gamokiTxvis oqmi imitom, rom mowmem mas gamokiTxvaze 
uari ganucxada, dacvas aRar rCeba am mowmis sasamarTloSi 
gamoZaxebis meqanizmi. es ki, calsaxad araxelsayrel mdgo-
mareobaSi ayenebs dacvis mxares.  

daskvnis saxiT unda iTqvas, rom mowmis Zveli wesiT da-
kiTxvis gagrZeleba xels Seuwyobs mxareTa uTanasworobis 
mdgomareobas arsebobas,  rac gamowveulia braldebis mx-
arisTvis damatebiTi berketebis miniWebiT, dacvis mxaris 
SezRuduli uflebamosilebebis fonze.

rekomendaciebi

-	 dacvis mxaresa da braldebas Soris Tanasworobis 
principis ganmtkiceba mowmis dakiTxvis etapze

gauqmdes gardamavali debulebis moqmedeba, romelic 1998 
wlis saproceso kodeqsis normebis moqmedebas iTval-
iswinebs mowmeTa dakiTxvis dros gamoZiebis etapze.
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Tavi I I I

aRkveTis RonisZiebis gamoyeneba

warmodgenili angariSi mimoixilavs aRkveTis 
RonisZiebebis gamoyenebis zogad suraTs. amasTan, 
vinaidan aRkveTis RonisZiebis yvelaze mZime formas 
warmoadgens patimroba, romlis gamoyenebis xvedriTi 
wili saerTo statistikaSi sakmaod maRalia, angariSSi 
aqcenti gakeTebulia swored patimrobis gamoyenebis 
intensivobasa da safuZvlianobaze. aRkveTis RonisZiebebis 
gamoyenebis sakiTxi angariSSi Sefasebulia rogorc 
erovnuli kanonmdeblobis, ise ZiriTadi saerTaSoriso 
standartebis WrilSi, ris safuZvelzec, angariSis bolos 
warmodgenilia Sesabamisi rekomendaciebi. 

uzenaesi sasamarTlos statistikuri monacemebis mixed-
viT, 2011 wels aRkveTis RonisZiebebis gamoyenebis 13 309 
SemTxvevidan patimroba Sefardebuli iqna 6558 SemTx-
vevaSi (49.3%),  2010 wels ki _ 14 959 SemTxvevidan 8109 Sem-
TxvevaSi (54.2%). danarCen SemTxvevebSi gamoyenebuli iyo 
arasapatimro aRkveTis RonisZiebebi, romelTagan yvelaze 
xSirad xdeboda giraos Sefardeba. 2011 wels aRkveTis 
RonisZiebis saxiT girao Sefardebul iqna 6726 SemTxveva-
Si, 2010 wels ki _ 6757 SemTxvevaSi.62

62  http://www.supremecourt.ge/files/upload-file/pdf/7-arkv11.pdf
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girao, miuxedavad misi arasapatimro xasiaTisa, mWidrod 
aris  dakavSirebuli sapatimro RonisZiebebTan, vinaidan 
giraos Sefardeba SesaZloa moxdes patimrobis uzrunve-
lyofiT.63 amasTan, giraos gadauxdelobam SeiZleba gamoi-
wvios pirisTvis ufro mkacri aRkveTis RonisZiebis, ker-
Zod patimrobis Sefardeba.64 aRniSnuli ki SeiZleba moti-
virebuli iyos giraos saxiT aragonivrulad  didi Tanxis 
an giraos Tanxis gadaxdisTvis mcire drois SefardebiT. 
Sesabamisad, mocemuli angariSis farglebSi, arasapatim-
ro aRkveTis RonisZiebebis da, kerZod, giraos Sefardebis 
SesaZlebloba ganxilulia swored am ukanasknelsa da pa-
timrobas Soris arsebuli urTierTkavSiris fonze.  

•	 aRkveTis RonisZiebis regulireba Sida 
kanonmdeblobaSi 

saerTaSoriso standartebis mimoxilvamde unda 
gamoiyos dacvis is garantiebi, romlebic pirs erovnuli 
kanonmdeblobiT gaaCnia. umTavres garantias warmoadgens 
aRkveTis RonisZiebis gamoyenebis SezRudva kanoniT 
mkacrad gawerili miznebiTa da safuZvlebiT. sisxlis 
samarTlis saproceso kodeqsis mixedviT, aRkveTis 
RonisZiebebis gamoyenebas aqvs Semdegi miznebi: 
braldebulis sasamarTloSi gamocxadebis uzrunvelyofa, 
braldebulis Semdgomi danaSaulebrivi qmedebis aRkveTa, 
ganaCenis aRsrulebis uzrunvelyofa. rac Seexeba 
safuZvlebs, saproceso kanonmdebloba zustad da 
amomwuravad CamoTvlis im safuZvlebs, romelTagan erT-
erTis arsebobis SemTxvevaSic SesaZlebelia aRkveTis 
RonisZiebis gamoyeneba, maT Soris, dasabuTebuli varaudi 
imisa, rom: 
-	 braldebuli miimaleba;
-	 ar gamocxaddeba sasamarTloSi;
-	 gaanadgurebs saqmisTvis mniSvnelovan mtkicebulebebs;
-	 Caidens axal danaSauls.65 

63 sssk-is me-200 muxlis me-6 nawili.
64 sssk-is me-200 muxlis me-7 nawili.
65  sssk-is 198-e muxlis me-2 nawili.
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aRkveTis RonisZiebis gamoyenebisas saxeze unda iyos 
swored aRniSnuli safuZvlebidan romelime. amasTan, maTi 
arsebobis Sesaxeb unda arsebobdes minimum dasabuTebuli 
varaudis standarti, rac, Tavis mxriv, saTanado, 
relevanturi faqtebisa da informaciis erTobliobas 
moiTxovs. 

kidev erT kanonismier garantias warmoadgens prokuroris 
SezRudva aRkveTis RonisZiebis saxis SerCevisas. amasTan, 
am nawilSi kanonmdebloba mtkicebis tvirTs srulad 
braldebis mxares akisrebs. sisxlis samarTlis saproceso 
kodeqsi Seicavs pirdapir miTiTebas imis Taobaze, rom 
braldebuls aRkveTis RonisZiebis saxiT patimroba 
ar SeiZleba Seefardos garda im SemTxvevisa, rodesac 
arsebobs misi mimalvis, Semdgomi danaSaulebrivi 
qmedebis, mowmeze zemoqmedebis, mtkicebulebebis 
ganadgurebis an ganaCenis aRusruleblobis safrTxe.66 
garda amisa, kodeqsis mixedviT, patimrobis an sxva 
aRkveTis RonisZiebis SerCevisas gaTvaliswinebuli unda 
iqnes naklebad SemzRudveli RonisZiebiT analogiuri 
miznis miRwevis SesaZlebloba. amasTan, braldebis mxaris 
valdebulebaa, daasabuTos, ratom aris saWiro, zogadad, 
aRkveTis RonisZiebisa  da, konkretulad, aRkveTis 
RonisZiebis romelime saxis gamoyeneba. 67  

rac Seexeba sasamarTlos rols aRkveTis RonisZiebis 
Sefardebis Sesaxeb gadawyvetilebis miRebis procesSi, 
is valdebulia, gaiTvaliswinos braldebulis pirovneba, 
misi saqmianoba, asaki, janmrTeloba, ojaxuri da qonebrivi 
mdgomareoba, miyenebuli qonebrivi zianis anazRaureba 
an/da adre Sefardebuli romelime aRkveTis RonisZiebis 
darRvevis faqti da a.S.68 

kanonmdebloba aRkveTis RonisZiebis da misi calkeuli 
saxis gamoyenebas  mizanSewonilobisa da proporciulobis 
sakiTxis Sefasebas ukavSirebs da aRniSnuliT cdilobs 

66 sssk-is 38-e muxlis me-12 nawili.
67 sssk-is 198-e muxlis me-3 nawili.
68 sssk-is 198-e muxlis me-5 nawili. 
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piris Tavisuflebis sasargeblod arsebuli prezumfciis 
gamyarebas. aRniSnuli sakiTxebis gaazreba ki, Tavis 
mxriv, moiTxovs safrTxeebis, saqmis viTarebisa da 
braldebulis pirovnebis individualurad Sefasebas, 
calkeuli saqmeebisTvis damaxasiaTebeli specifikis 
gaTvaliswinebiT. amasTan, aRkveTis RonisZiebis 
gamoyenebis TiToeul safuZvels Tavisi damoukidebeli 
dasabuTeba unda gaaCndes. magaliTad:

-	 piris mimalvis safrTxe _ SeuZlebelia aRniSnuli 
safrTxis abstraqtulad arseboba, Tuki mis real-
urobas konkretuli garemoebebi ar ganapirobebs. 
swored amitom, mniSvnelovania, rom braldebulis mi-
malvis safrTxis Sefasebisas mxedvelobaSi iqnes miRe-
buli rogorc pirovnebis xasiaTis Taviseburebebi, ise 
saqmesTan dakavSirebuli yvela faqtobrivi garemoeba 
da mosalodneli sasjelis xasiaTi. amasTan, unda Se-
fasdes, sasjelis simZimem SeiZleba Tu ara warmoSvas 
mimalvis survili da amasTan, im obieqturi garemoe-
bebis arseboba, ramac SeiZleba sisruleSi moiyvanos 
braldebulis aseTi survili.

-	 amis Sesafaseblad mxedvelobaSi unda iqnes miRebuli 
„{braldebulis} xelT arsebuli finansuri resurse-
bi, qoneba, romlis datovebac mas mouwevs mimalvis 
SemTxvevaSi; ojaxuri mdgomareoba da kavSirebi; bral-
debulis kavSirebi sazRvargareT; mosalodneli gana-
Cenis simkacre; braldebulis winaswari patimrobis 
gansakuTrebuli pirobebi; braldebulis mWidro kon-
taqtebi misi dakavebis qveyanaSi; garantiebis xarisxi, 
romliTac uzrunvelyofilia piris sasamarTloSi ga-
mocxadeba da a.S.“69 

-	 piris sasamarTloSi gamoucxadeblobis safrTxe 
_ safrTxis dasabuTebisas mxedvelobaSi unda iqnes 

69 ix. Letellier v. France, 26 June, 1991; Yagci and Sargin v. Turkey, 8 June, 1995. 
citirebulia statiidan: dakavebis da dapatimrebis gamoyenebis 
samarTlebrivi safuZvlebi sisxlis samarTlis procesSi, lali 
fafiaSvli, statiaTa krebuli: adamianis uflebaTa dacvis 
konstituciuri da saerTaSoriso meqanizmebi, red. konstantine 
korkelia, Tbilisi, 2010 weli, gv. 176-177.
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miRebuli braldebulis pirovnuli maxasiaTeble-
bi. unda Sefasdes piris damokidebuleba marTlmsa-
julebis sistemasTan, wina periodis urTierTobebi 
sagamoZiebo Tu saqmis ganmxilvel sxva uwyebebTan. 
mniSvnelovania, saTanado yuradReba mieqces piris 
sakuTari iniciativiT gamocxadebas samarTaldam-
cav organoSi, aseve, yvela sxva faqtobriv garemoebas 
(gamoucxadeblobis/komunikaciis gaZnelebis faqtebi) 
da  warsul gamocdilebas, rac amyarebs an gamoricxavs 
aseTi safrTxis realurobas.

-	 mtkicebulebebis ganadgurebis an marTlmsa-
julebis SecdomaSi Seyvanis safrTxe _ calsaxaa, 
rom amgvari safrTxe ar SeiZleba relevanturi iyos 
procesis warmoebis yvela etapze. aseve, mxedveloba-
Sia misaRebi konkretuli saqmis maxasiaTeblebi da faq-
tobrivi garemoebebi. magaliTad, Tuki mimdinareobs 
sagamoZiebo moqmedebebi organizebuli danaSaulis 
gamoZiebis mizniT, am SemTxvevaSi, SesaZloa momete-
buli iyos marTlmsajulebis ganxorcielebaze zemo-
qmedebis safrTxe. Tumca, sxva SemTxvevebSi, rodesac 
aRkveTis RonisZiebis Sefardebis saqmis ganxilvisas 
sagamoZiebo moqmedebebis umetesoba Catarebulia, 
aseTi safrTxe aRar arsebobs.70 mniSvnelovania, rom 
braldebis mxarem konkretul monacemebze dayrdno-
biT daasabuTos braldebulis SesaZlebloba (da ara 
mxolod SesaZlo ganzraxva an survili), gavlena moax-
dinos marTlmsajulebis ganxorcielebis xarisxze. 
aseve, aRniSnuli safuZvliT aRkveTis RonisZiebis 
moTxovnisas, miTiTeba unda gakeTdes im saproce-
so RonisZiebebze, romelTa Catarebasac SeiZleba 
safrTxe Seeqmnas.

-	 axali danaSaulis Cadenis Tavidan acileba _ 
calkeul SemTxvevebSi aRkveTis RonisZiebis gamoy-
enebis safuZvlad braldeba uTiTebs axali danaSau-
lis Cadenis Tavidan acilebis motivs. aq igulisxmeba 
rogorc  ukve Cadenili danaSaulis ganmeorebiT Cade-
na, ise sxva tipis danaSaulis Cadena. am SemTxvevaSic, 

70 iqve, gv. 176. 
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aRniSnuli safrTxe unda Sefasdes saqmis garemoebaTa 
erTobliobis testiT. maT Soris, mxedvelobaSi unda 
iqnes miRebuli: piris nasamarTloba, misi midrekileba 
danaSaulis Cadenisaken. miuxedavad imisa, rom aRniS-
nuli garemoebebi mniSvnelovania, calke aRebuli 
TiToeuli maTgani mainc arasakmarisi safuZvelia das-
abuTebuli varaudisaTvis, rom pirma SesaZloa kvlav 
Caidinos axali danaSauli. 

yovelive zemoaRniSnulidan gamomdinare, irkveva, 
rom dasabuTebul varauds aRkveTis RonisZiebis 
gamoyenebisTvis gvaZlevs yoveli konkretuli saqmis 
garemoebaTa erToblioba, sadac maqsimalurad aris 
warmoCenili faqtebi da informacia, romelic obieqtur 
damkvirvebels daarwmunebda, rom SesaZloa arsebobdes 
aRkveTis RonisZiebis gamoyenebis zemoaRniSnuli 
safuZvlebidan erT-erTi mainc. 

Tumca, garda zogadad aRkveTis RonisZiebis gamoyenebis 
mizanSewonilobis/gardauvalobisa aucilebel 
kriteriums warmoadgens Sefardebuli aRkveTis 
RonisZiebis saxis proporciuloba. mocemuli kvlevis 
miznebisTvis, proporciulobis testi ganxilulia 
sapatimro aRkveTis RonisZiebasTan mimarTebiT. 

•	 konkretuli aRkveTis RonisZiebis saxis 
proporciuloba

braldebis mxaris mier moTxovnili aRkveTis RonisZiebis 
konkretuli saxis proporciuloba warmoadgens 
braldebis mxaris mtkicebis kidev erT sagans. mxolod 
mas Semdeg, rac dasabuTebuli varaudis standartiT 
miCneuli iqneba zogadad aRkveTis RonisZiebis 
gamoyenebis mizanSewoniloba, braldebis mxares 
ekisreba valdebuleba, warmoadginos dasabuTeba 
aRkveTis RonisZiebis konkretuli saxis gamoyenebis  
proporciulobasTan dakavSirebiT. Sesabamisad, aRkveTis 
saxis proporciulobis Sefasebis sakiTxi dgeba mxolod 
mas Semdeg, rac zogadad miCneuli iqneba, rom braldebulis 
mimarT gamoyenebul iqnes aRkveTis RonisZieba.
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proporciulobis dacvis miznebisTvis, sisxlis 
samarTlis saproceso kodeqsi gvTavazobs alternatiuli 
saxis aRkveTis RonisZiebebs, romlebic erTmaneTisagan 
simkacris mixedviT gansxvavdeba. amasTan, saproceso 
kodeqsi adgens prokuroris valdebulebas, daasabuTos,  
ratom aris saWiro konkretuli aRkveTis RonisZiebis 
gamoyeneba da, amasTan, ratom ver iqneba mizani miRweuli 
sxva naklebad mkacri aRkveTis RonisZiebis gamoyenebiT.71 es 
ukanaskneli, aRkveTis RonisZiebis saxis proporciulobis 
Sefasebas ukavSirdeba. 

evrosabWos ministrTa komitetis rekomendaciis 
mixedviT, „dapatimreba gamoyenebuli unda iqnes 
sagamonakliso RonisZiebis saxiT. aseve, is ar unda iyos 
savaldebulo xasiaTis da ar unda iqnes mimarTuli dasjis 
miznebisaTvis.“72 amasTan, patimrobis sagamonakliso 
buneba aRniSnul rekomendaciaSi warmodgenilia swored 
udanaSaulobis prezumfciis konteqstSi. imisTvis, rom 
warmodgenili rekomendacia praqtikaSi moqmedebdes, 
aucilebelia proporciulobis dacva, rac, erovnuli 
kanonmdeblobiT, akisria rogorc Suamdgomlobis 
warmdgen organos, ise sasamarTlos. am ukanasknelTan 
mimarTebiT kanonmdebloba miuTiTebs sasamarTlos 
uflebamosilebaze, patimroba gamoiyenos mxolod im 
SemTxvevaSi, rodesac aRkveTis RonisZiebis zogadi 
miznebis miRweva sxva RonisZiebiT SeuZlebelia.73 

•	 gadasinjva

gansxvavebiT zemoT ganxiluli garantiebisgan, aRkveTis 
RonisZiebis Sefardebis Sesaxeb ganCinebis gasaCivrebis 
SesaZlebloba erovnul kanonmdeblobaSi sakmaod prob-
lemuri da sadavoa. saproceso kodeqsi iTvaliswinebs mx-
aris uflebamosilebas, SuamdgomlobiT mimarTos magis-

71 sssk-is 198-e muxlis me-3 nawili.
72 Recommendation No.R(80)11 of the Committee of Ministers of the Council of Europe 
concerning Custody Pending Trial, para.1 
73 sssk-is 198-e muxlis me-4 nawili.
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trat mosamarTles da moiTxovos gamoyenebuli aRkveTis 
RonisZiebis Secvla an gauqmeba. 

saproceso kodeqsi Seicavs imperatiul moTxovnas, rom 
SuamdgomlobaSi miTiTebul iqnes im axali garemoebebis 
Sesaxeb, rac cnobili ar iyo aRkveTis RonisZiebis Ser-
Cevisas. sasamarTlo Suamdgomlobis Setanidan 24 saaTSi 
amowmebs Suamdgomlobis dasaSvebobis sakiTxs, rac aseve 
gulisxmobs mis formalur Sesabamisobas saproceso kod-
eqsiT gaTvaliswinebul kriteriumebTan, maT Soris, axali 
garemoebis wardgenis nawilSic. 

aRniSnulis gaTvaliswinebiT, sasamarTlo uflebamo-
silia, dauSveblad cnos Suamdgomloba im SemTxvevaSi, 
Tu mxare ver SeZlebs axali garemoebis wardgenas. msgavsi 
formalisturi midgoma gavlenas axdens piris uflebaze, 
gaasaCivros sasamarTlos mier miRebuli gadawyvetileba. 
mniSvnelovania, es ufleba iyos qmediTi da realuri im-
isaTvis, raTa pirma SeeZlos misi legitimuri interesis 
dakmayofileba miRebuli gadawyvetilebis gadasinjvis 
gziT. axali garemoebis wardgenis valdebulebis Semo-
tana, rasakvirvelia, fiqciurs xdis am uflebas, Tuki mx-
ares ar aqvs aranairi axali garemoeba da, amasTan, davobs 
sasamarTlos mier miRebuli gadawyvetilebis dasabuTe-
bulobis, mizanSewonilobis an proporciulobis nawilSi. 
am SemTxvevaSi, pirs ar sWirdeba misTvis sasargeblo axali 
argumentaciis wardgena. misTvis mniSvnelovania, moxdes 
braldebisa da dacvis mxareebis mier ukve wardgenili ar-
gumentaciebis Sefasebis revizia. kanonmdebeli ki, sruli-
ad dausabuTeblad zRudavs piris am uflebas axali gare-
moebebis wardgenis valdebulebis dakisrebiT. 

aRsaniSnavia, rom apelaciis ufleba ganmtkicebulia evro-
puli konvenciiTac, romelic moiTxovs, rom pirs hqondes 
sasamarTlos mier miRebuli gadawyvetilebis erTjeradad 
gasaCivrebis SesaZlebloba. rasakvirvelia, es uflebac, 
iseve rogorc konvenciiT gaTvaliswinebuli yvela sxva 
garantia, moiTxovs, rom maTi gamoyeneba iyos realuri da 
ara _ iluzoruli.74 aRkveTis RonisZiebebis gasaCivrebas-

74 am sakiTxze evropuli konvenciis garantiebis nawilSic iqneba saubari
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Tan dakavSirebiT, praqtikul problemas qmnis kanonis is 
Canaweric, romelic moiTxovs, rom advokatma sasamarT-
los mimarTos mxolod misi dacvis qveS myofis TanxmobiT, 
rac am ukanasknelis mxridan Suamdgomlobis xelmoweraSi 
unda gamoixatos. aRniSnuli Canaweri damatebiTi barieria 
gasaCivrebis uflebiT efeqturi sargeblobisTvis.    

•	 evropuli sasamarTlos midgoma aRkveTis 
RonisZiebebTan mimarTebiT 

sapatimro aRkveTis RonisZiebebis erovnul doneze 
regulirebis Sefasebis saSualebas iZleva, erTi mxriv, 
evropuli konvenciis me-5 muxlis teqsti, romlis 
mixedviTac, SesaZlebelia „piris kanonieri dakaveba an 
dapatimreba uflebamosili sasamarTlo organos winaSe 
mis warsadgenad, rodesac arsebobs samarTaldarRvevis 
Cadenis safuZvliani eWvi, an safuZvlianad aris miCneuli 
piris mier samarTaldarRvevis Cadenis Tu misi Cadenis 
Semdeg mimalvis aRkveTis aucilebloba“ da,  meore mxriv 
_ evropuli sasamarTlos ganmartebebi, romlebmac ufro 
cxadi gaxada piris TavisuflebaSi Carevis Sinaarsi da 
farglebi. 

konvenciis monawile saxelmwifoebisTvis dawesebuli 
upirvelesi valdebuleba cxadad aris mocemuli me-5 
muxlis me-3 punqtSi, romlis mixedviTac, zemoT xsenebuli 
safuZvlebiT dakavebuli an dapatimrebuli yvela 
piri dauyovnebliv unda waredginos sasamarTlos an 
gaTavisufldes saqmis ganxilvis ganmavlobaSi. amasTan, 
gaTavisufleba SeiZleba uzrunvelyofili iqnes procesze 
gamocxadebis garantiebiT. 

piris TavisuflebaSi Carevis nebismieri RonisZieba 
ganxilul unda iqnes, erTi mxriv, udanaSaulobis 
prezumfciisa da, meore mxriv, saqmis samarTliani 
ganxilvisTvis piris Tavisuflebis mniSvnelobis fonze. 
Sesabamisad, mxolod eWvis arseboba piris mier danaSaulis 
SesaZlo Cadenis Sesaxeb ver gadawonis Tavisuflebis 
sasargeblod arsebul prezumfcias, sanam utyuari, 
relevanturi da sakmarisi mtkicebulebebiT ar iqneba 
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dadasturebuli TavisuflebaSi Carevis aucilebloba da 
gardauvaloba. 

evropulma sasamarTlom cxadad ganmarta, rom 
danaSaulisTvis gaTvaliswinebuli sasjelis simZime 
TavisTavad ar amarTlebs piris xangrZliv patimrobas.75 
amasTan, sasamarTlom xazi gausva imas, rom patimrobis 
gamoyenebis saWiroeba unda efuZnebodes damajerebel 
da Tanmimdevrul safuZvlebs, romelTa Sefasebac 
konkretul garemoebebSi moxdeba.76 

sasamarTlos msgavsi ganmarteba miuTiTebs imaze, rom ar 
arsebobs abstraqtuli safrTxeebi, romlebmac SeiZleba 
warmoSvas piris patimrobis saWiroeba. amasTan, SeiZleba 
safrTxeebi ar iyos realuri da myisieri patimrobis mTeli 
periodis ganmavlobaSi. Tuki aseTi safrTxe arsebobs, 
misi realuroba da myisiereba damowmebuli unda iyos 
konkretulad aRqmadi, damajerebeli da relevanturi 
garemoebebiT. garda amisa, safrTxeebis ganeitralebasTan 
erTad, unda arsebobdes patimrobis upirobod Sewyvetis 
SesaZlebloba.

evropuli sasamarTlos ganmartebiT, marTlmsajulebis 
SecdomaSi Seyvanis safrTxe (rac piris patimrobis 
gamamarTlebeli erT-erTi garemoeba SeiZleba iyos) aRar 
arsebobs im etapze, rodesac mtkicebulebebi Sekrebilia.77 
sasamarTlos msgavsi midgoma miuTiTebs patimrobis 
safuZvlianobis mudmivi gadaxedvis saWiroebaze, 
vinaidan patimrobis sawyis etapze arsebuli safrTxe, 
rac amarTlebda patimrobas, SesaZloa ganeitraldes da, 
Sesabamisad, gaumarTlebeli gaxados piris patimrobaSi 
datoveba.    

patimrobis Suamdgomlobis dasabuTebulobasTan dakavS-

75 ECtHR 23 September 198, I.A. v. France, No. 28213/95, para.104. Quoted from 
“Effective Criminal Defence in Europe” by Ed Cape, Zaza Namoradzw, Roger Smith and 
Taru Spronken, 2010, pg.31
76 ECtHR 12 March, 2009, Aleksandr Makarov v. Russia, No.15217/07, para. 116, iqve. 
pg. 31
77 ECtHR 26 October, 2000, Kudla v.Poland, No. 30210/96 para.114, iqve. pg. 31
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irebiT unda aRiniSnos, rom mtkicebis tvirTi yovelTvis 
braldebis mxaresaa.78 swored braldebam unda amtkicos 
im garemoebebis arseboba, rac patimrobis sawyis etapzec 
da SemdgomSic, patimrobis vadis amowurvamde, amarTlebs 
piris Tavisuflebis aRkveTas. evropuli sasamarTlos 
midgomiT, xelisuflebis organoebs evalebaT, „Seamowmon 
im sajaro interesis arsebobis damadasturebeli an sawi-
naaRmdego yvela garemoeba, romelic, udanaSaulobis pre-
zumfciis gaTvaliswinebiT, amarTlebs gadaxvevas adami-
anis Tavisuflebis pativiscemis zogadi wesidan.“79 

gansakuTrebiT sayuradReboa evropuli sasamarTlos 
midgoma piris Tavisuflebis dacvaSi sasamarTlos rolze. 
am mxriv sayuradReboa ramdenime saqme, maT Soris, saqme 
saqarTvelos winaaRmdeg, romelSic aRiniSna: „evropuli 
sasamarTlo gansakuTrebul wuxils gamoTqvams saqarTve-
los erovnuli sasamarTlos mier winaswari patimro-
bis SefardebasTan ... da gamotanil gadawyvetilebasTan 
dakavSirebiT, romelic miRebul iqna winaswar SemuSave-
buli standartuli brZanebis formiT. imis nacvlad, rom 
erovnul sasamarTlos ganexorcielebina Tavisi movaleo-
ba da moeZiebina myari argumentacia winaswari patimrobis 
gasamarTleblad, sasamarTlo daeyrdno da Semoifargla 
patimrobasTan dakavSirebuli gadawyvetilebis winaswar 
SemuSavebul da winaswar dabeWdil zogad nimuSSi Caweri-
li abstraqtuli debulebebiT. xsenebuli praqtika pirda-
pir miuTiTebs xelisuflebis erovnuli organoebis mier 
sakiTxis ganxilvis `Sesabamisi gulmodginebis” ararse-
bobaze, rac winaaRmdegobaSi modis evropuli konvenciis 
me-5 muxlis me-3 punqtis suliskveTebasTan“.80    

sasamarTlos gadawyvetilebis dasabuTebulobasTan 

78 iliakovi bulgareTis winaaRmdeg, §85. citirebulia: `adamianis 
uflebebi sisxlis samarTlis procesSi”, Stefan treqseli, Tbilisi, 
2009, gv.583
79 Sargia and Yagci v. Turkey, para. 50. iqve, gv. 582
80 Giorgi Nikolashvili v. Georgia, no. 37048/04, para 73. citirebulia: winaswari 
patimrobis SefardebasTan dakavSirebuli adamianis uflebaTa 
samarTlis analizi. nino xaindrava, besarion boxaSvili, TinaTin 
xidaSeli, 2010. gv. 15.
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dakavSirebiT, sasamarTlom wuxili gamoxata TurqeTis 
winaaRmdeg ganxilul erT-erT saqmeSic, sadac aRniSna, 
rom „pirveli  sasamarTlos gadawyvetilebebSi, romlebic 
adasturebda patimrobas, gamoyenebuli iyo TiTqmis iden-
turi da, SeiZleba iTqvas, banaluri sityvebi, xolo sam 
SemTxvevaSi saerTod ar yofila moyvanili mizezebi. am 
garemoebebis safuZvelze, sasamarTlos gauCnda eWvi war-
modgenil dasabuTebasTan dakavSirebiT.“81 

evropuli sasamarTlos mier ganviTarebuli praqtika 
naTlad mowmobs sapatimro aRkveTis RonisZiebis sagamo-
nakliso bunebaze, romlis gamoyenebis marTlzomierebis 
Sefasebisas aucilebelia, mxedvelobaSi iqnes miRebuli 
saqmesa da braldebulTan dakavSirebiT arsebuli konkre-
tuli da individualuri maxasiaTeblebi, ramac unda Seqm-
nas an gamoricxos patimrobis gamoyenebis SesaZlebloba. 
amasTan, yovelgvari aseTi konkretuli maxasiaTebeli Tu 
garemoeba warmodgenili unda iyos im gadawyvetilebaSi, 
romliTac pirs efardeba patimroba.  

rac Seexeba braldebulis sxva specialur procesualur 
uflebebsa da garantiebs, aRniSnuli mocemulia evropu-
li konvenciis me-5 muxlis me-4 punqtSi, romelic uflebas 
aniWebs yvelas, visac dakavebiT an dapatimrebiT aRekveTa 
Tavisufleba, mimarTos sasamarTlos da moiTxovos patim-
robis kanonierebis Semowmeba. sasamarTlos kontrolis 
drouli moqmedeba gansakuTrebulad mniSvnelovania pi-
ris mimarT Tavisuflebis aRkveTis gamoyenebis SemTxveva-
Si. 

evropuli sasamarTlos ganmartebiT, konvenciis teqstiT 
ganmtkicebuli Semdgomi sasamarTlo kontrolis ufleba, 
rac patimrobis Sesaxeb miRebuli gadawyvetilebis gadas-
injvas gulisxmobs, sruliad damoukidebelia dakavebuli 
piris sasamarTloSi pirveladi wardgenis valdebulebi-
sgan.82 

81`adamianis uflebebi sisxlis samarTlis procesSi~, Stefan treqseli, 
gv.582
82 `adamianis uflebebi sisxlis samarTlis procesSi~, Stefan treqseli, 
gv.512
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miuxedavad imisa, rom calke aRebuli konvenciis teqsti 
garantiebis yovlismomcvel da srulyofil CamonaTvals 
ar Seicavs, TavisuflebaaRkveTili piris uflebebis saz-
Rvrebi dadgenilia evropuli sasamarTlos mier ganvi-
Tarebuli praqtikiT, romlis mixedviTac, konvenciis me-5 
(4) muxliT garantirebuli uflebebi Semdegnairad gamoi-
yureba:

a)	 dakavebis/patimrobis kanonierebis efeqtiani ga-
dasinjvis ufleba sasamarTlos mier _ dakavebul an 
patimrobaSi myof pirebs ufleba aqvT, maTi patimrobis 
kanoniereba gadasinjul iqnes rogorc arsebiTad, ise 
procedurulad. kanonmdeblobiT unda ganmtkicdes, 
rom gadasinjvis Sedegad SesaZlebeli iyos bral-
debulis gaTavisuflebasTan dakavSirebiT swrafi 
sasamarTlo gadawyvetilebis miReba, Tuki damtkicde-
ba, rom patimroba arakanonieri an gaumarTlebeli 
gaxda garkveuli drois Semdeg an calkeuli movlen-
ebidan gamomdinare.83 erTi saintereso detali, rac 
am uflebasTan dakavSirebiT evropulma sasamarTlom 
daadgina, aris is, rom sasamarTlom unda ganixilos 
ara mxolod kanonmdeblobiT gaTvaliswinebuli sap-
roceso moTxovnebis Sesruleba, aramed, aseve, im eWvis 
gonivruloba, romelsac emyareba dakaveba da im miznis 
legitimuroba, romelsac emsaxureba es dakaveba da 
Semdgomi patimroba.84

g)	 mosmenis gamarTvis ufleba _ evropuli sasamarTlos 
ganmartebiT, „im piris SemTxvevaSi, romlis dapatim-
rebac eqceva me-5 muxlis 1(g) punqtis farglebSi, mos-
menis gamarTva aucilebelia.“85

83 Case of Baranowski v. Poland, no. 28358/95, §68, ECHR 2000-III, citirebulia 
publikaciidan: winaswari patimrobis SefardebasTan dakavSirebuli 
adamianis uflebaTa samarTlis analizi. nino xaindrava, besarion 
boxaSvili, TinaTin xidaSeli, gv.32 
84 Brogan and Others v. the United Kingdom, 29 November 1988, §65, citirebulia 
publikaciidan: winaswari patimrobis SefardebasTan dakavSirebuli 
adamianis uflebaTa samarTlis analizi. nino xaindrava, besarion 
boxaSvili, TinaTin xidaSeli, gv.32
85 vloxi polinoeTis winaaRmdeg, §126, `adamianis uflebebi sisxlis 
samarTlis procesSi”, Stefan treqseli, gv.537
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d)	 Tanasworuflebianobisa da SejibrebiTi procesis 
ufleba _ aRniSnuli gulisxmobs orive mxaris Sesa-
Zleblobas, gaecnos da gamoTqvas sakuTari azri me-
ore mxaris mier warmodgenil mtkicebulebebsa da 
argumentaciaze. „ar aris aucilebeli me-5(4) muxlTan 
dakavSirebuli samarTalwarmoeba akmayofilebdes 
yvela im kriteriums, romelic moTxovnilia samar-
Tliani sasamarTlos uflebiT (me-6 muxlis 1-li pun-
qti). Tumca, es unda iyos samarTalwarmoeba, romelic 
pirs uzrunvelyofs im garantiebiT, romelTa gamoy-
enebiTac igi efeqtianad idavebs mis mimarT patim-
robis Sefardebis samarTlianobasTan dakavSirebiT. 
imisaTvis, rom Sefasdes, ramdenad efeqtianad xor-
cieldeba gadasinjvis procedura, gaTvaliswinebul 
unda iqnes konkretuli garemoebebi da samarTalwar-
moeba unda akmayofilebdes samarTliani sasamarTlos 
ZiriTad moTxovnebs.“86

e)	 saqmis masalebze xelmisawvdomobis ufleba _ erT-
erT mniSvnelovan garantias warmoadgens sagamoZiebo 
masalebze xelmisawvdomoba,  rac safuZvelia imisa, 
rom patimarma sadavod gaxados is argumentacia da 
faqtebi, romelTa safuZvelzec winaswar patimrobas 
ufardeben.

	 amasTan, am uflebiT efeqturi sargeblobisTvis 
xelisuflebis organoebis winaSe arsebuli umniS-
vnelovanesi moTxovnaa, rom mxares ecnobos patimro-
bis gadasinjvis proceduris Sesaxeb, raTa mas gaaCndes 
SesaZlebloba, waradginos komentarebi im argumen-
taciasTan dakavSirebiT, romlis safuZvelzec xdeba 
winaswari patimrobis gagrZeleba.87 

	 sasamarTlom aRniSna, rom mxareTa 
Tanasworuflebianoba ar aris daculi,  rodesac 
„damcvels xeli ar miuwvdeba gamoZiebis masalebSi 

86 Case of Lietzow v. Germany, no.24479/94, §44, ECHR 2001-Im, citirebulia 
publikaciidan: winaswari patimrobis SefardebasTan dakavSirebuli 
adamianis uflebaT samarTlis analizi. nino xaindrava, besarion 
boxaSvili, TinaTin xidaSeli, gv.33
87 Lietzow case, §44, and Schops Case, §44, iqve, gv.35
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arsebul im dokumentebze, romlebic aucilebelia 
misi klientis dapatimrebis kanonierebis efeqtiani 
gasaCivrebisTvis.“88

v)	 damcvelis xelmisawvdomobasTan dakavSirebuli 
ufleba, rac zogierT SemTxvevaSi gulisxmobs 
saxazino advokatis yolis uflebas.

e)	 ufleba saqmis droul ganxilvaze _ SejibrebiTi 
procesis uflebasTan dakavSirebiT  unda gamoiyos 
2010 wlis 27 maiss evropuli sasamarTlos mier 
gamotanili gadawyvetileba saqmeze saRinaZe da sxvebi 
saqarTvelos winaaRmdeg, romelSic sasamarTlom 
ganacxada, rom `Sida kanonmdeblobiT da praqtikiT, 
prokurors upiratesoba gaaCnda, saqmis ganmxilveli 
sasamarTlosaTvis, sabraldebo daskvnasTan 
erTad, miemarTa SuamdgomlobebiT sasamarTlo 
samarTalwarmoebis ganmavlobaSi patimrobis 
gagrZelebasTan dakavSirebiT, romlebzec pirveli 
ganmcxadebeli ver idavebda verc zepirsityvierad 
da verc werilobiT. Sesabamisad, 2006 wlis 29 ivnisis 
sasamarTlo ganxilva moklebuli iyo SejibrebiTobas 
da, Sesabamisad, darRveuli iyo mxareTa Tanasworobis 
principi”.89      

•	 evropuli sasamarTlos midgoma giraos 
gamoyenebasTan mimarTebiT

sainteresoa evropuli sasamarTlos midgoma, aRkveTis 
RonisZiebis saxiT giraos SefardebasTan dakavSirebiT. 
pirvel rigSi, unda aRiniSnos, rom sasamarTlom Tavisi 
midgoma Camoayaliba ramdenime ZiriTad sakiTxTan 
dakavSirebiT, maT Soris: ra SemTxvevaSi aris/ar aris 
gonivruli giraos gamoyeneba, rogor unda moxdes giraos 
odenobis gamoTvla, ra aris saxelmwifos valdebuleba 
arasapatimro aRkveTis RonisZiebebis gamoyenebasTan 
dakavSirebiT. 

88 Lamy v. Belgium, iqve, gv.39 
89 ix. adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: 
Saghinadze and Others v. Georgia, #18768/05, 27 maisi, 2010. §146
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evropuli sasamarTlos ganmartebiT, „girao SeiZleba 
saWiro iyos mxolod im dromde, sanam arsebobs patimrobis 
gamarTlebis damajerebeli mizezebi.“90 amasTan, giraos 
gamoyeneba, cxadia, gonivrulad ar aris miCneuli nebismie-
ri sisxlis samarTlis saqmesTan dakavSirebiT. sasamarT-
lom miuTiTa, rom „misi gamoyeneba ar iqneba efeqtiani 
mtkicebulebebis ganadgurebis, axali danaSaulis Cadenis 
an sazogadoebrivi wesrigis darRvevis Tavidan acilebis 
mizniT.“91

giraos odenobasTan dakavSirebuli sakiTxi, rogorc da-
sawyisSi aRiniSna, mWidrodaa dakavSirebuli aRkveTis 
RonisZiebebis damZimebasTan im SemTxvevaSi, Tu saTanado 
droSi ver moxdeba Sefardebuli giraos gadaxda. amitom, 
sayuradReboa evropuli sasamarTlos midgoma giraos 
odenobis gansazRvrasTan dakavSirebiT: „giraos odeno-
bis gansazRvrisas unda Sefasdes patimris qoneba da misi 
urTierToba im pirebTan, romlebic giraos ixdian. sxva 
sityvebiT rom vTqvaT _ ramdenad warmoadgens giraos 
Tanxis dakargva an Tavdebi piris mimarT saqmis aRZvra misi 
gamoucxadeblobis SemTxvevaSi, mimalvis survilis sak-
maris Semakavebel faqtors.“92 

da bolos, giraos SesaZlo simZimis gaTvaliswinebiT, 
sasamarTlom giraos odenobis gansazRvrisas igive gulm-
odginebis valdebuleba daakisra saxelmwifoebs, rogorc 
aRkveTis RonisZiebis saxiT patimrobis aucileblobis 
gadawyvetisas.93  

rekomendacia

-	 aRkveTis RonisZiebis gamoyenebis aucileblobis 
dadgena

90 fan daiki da fan hofi (1998), 380. citirebulia `adamianis uflebebi 
sisxlis samarTlis procesSi~, Stefan treqseli. gv.593
91 grabenvarteri (2003), §21,hefligeri da Surmani (1999) §115, gv.593
92 Neumeister v. Austria para 14, Iwanczuk v. Poland, para. 66, Moussa v. France. iqve 
gv. 593
93 Schertenleib v. Switzarland, Iwanczuk v. Poland para. 66, iqve gv. 593
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sasamarTlom unda Seafasos saqmis irgvliv arsebuli 
saerTo mdgomareoba, raTa pasuxi gasces or kiTxvas: 1. 
saxeze aris Tu ara am konkretuli piris mimarT aRkveTis 
RonisZiebis gamoyenebis formaluri (mtkicebulebebis 
mopovebis dros ar darRveula saproceso norma, rac am 
mtkicebulebis gauqmebas gamoiwvevda) da faqtobrivi 
safuZveli (sasamarTlomde motanili mtkicebulebebi 
sakmarisia, raTa davaskvnaT, rom piris mimarT aRkveTis 
RonisZiebis gamoyeneba aucilebelia); 2. saxeze aris Tu ara 
am konkretuli piris mimarT aRkveTis RonisZiebis yvelaze 
mkacri saxis _ patimrobis gamoyenebis aucilebloba.

-	 garemoebebis gonivruli da individualuri Se-
faseba

TiToeuli saqmis ganxilvisas sasamarTlom ixelmZR-
vanelos mxolod da mxolod konkretuli saqmidan gamom-
dinare da ara _ zogadi tendenciebiT (magaliTad, patim-
robis gamoyeneba mxolod imis gamo, rom pirs bralad edeba 
mZime kategoriis danaSaulis Cadena). samarTalwarmoebis 
manZilze gamoyenebuli patimrobis ufro msubuqi aRkve-
Tis RonisZiebiT Secvlis Sesaxeb Suamdgomlobis ganxil-
visas, sasamarTlom yuradReba unda miaqcios im garemoe-
bas, Seicvala Tu ara viTareba saimisod, rom pirs aRniSnu-
li aRkveTis RonisZieba Seecvalos ufro msubuqiT.  

-	 gasaCivrebis meqanizmis daxvewa

SerCeuli aRkveTis RonisZiebis gasaCivrebisas, Suamdgom-
lobaSi axali garemoebis miTiTebis saWiroeba amoRebuli 
unda iqnes 206-e muxlis me-8 nawilidan. 
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Tavi IV

nafic msajulTa sasamarTlo

axali sisxlis samarTlis saproceso kodeqsiT, sisxlis 
samarTlis marTlmsajulebas daemata axali, qarTuli 
iurisprudenciis istoriaSi manamde ucnobi institu-
ti _ nafic msajulTa sasamarTlo. dResdReobiT nafic 
msajulTa sasamarTlos mwiri praqtika ukve arsebobs.94 
miuxedavad simwirisa, aRniSnulma mainc gamokveTa rigi 
garemoebebi, rac damatebiT Zalisxmevas moiTxovs nafic 
msajulTa sasamarTlos funqcionirebisTvis.

4.1.	 nafici msajulebis dacva gareSe 
zegavlenisgan

erT-erT problemur sakiTxad gamoikveTa nafici msa-
julebis uzrunvelyofa iseTi garemoTi, romelic maT 
verdiqts mxolod sasamarTlo procesze miRebul infor-
maciaze daafuZnebs. garemo pirobebis analizisas naTeli 
xdeba, rom nafici msajuli sruliad daucvelia gareSe 
zegavlenisgan. misi kontroli, ar moiZios informacia sa-
samarTlo sxdomis miRma da Tavisi verdiqti dayrdnobil 
iyos mxolod sasamarTlo procesze gamokvleul mtkiceb-
ulebebze, faqtobrivad ar arsebobs. 

•	 Sida kanonmdebloba

nafic msajulTa samarTlebriv statuss, maT ufleba-
movaleobebs gansazRvravs sisxlis samarTlis saproceso 
kodeqsi. Sesabamisad, aRniSnul normatiul aqtSi unda 
iyos mocemuli is RonisZiebebic, romlebic emsaxureba mis 
dacvas gareSe zegavlenisgan. aseTi RonisZieba, SeiZleba 
iTqvas, rom realurad ar arsebobs. saproceso kodeqsiT95 
gaTvaliswinebulia mxolod nafici msajulis SezRudva 

94 nafic msajulTa ori sasamarTlo Catarda Tbilisis saqalaqo 
sasamarTloSi.
95 sssk-is 236-e muxlis pirveli nawilis `d~ qvepunqti.
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mosamarTlis ganmartebiT, rom man ar moiZios informacia 
sxdomis farglebs gareT gansaxilvel sakiTxTan dakav-
SirebiT. 

saproceso kodeqsi ar iTvaliswinebs raime makontroleb-
el meqanizms, romliTac realurad uzrunvelyofili iqne-
boda nafici msajulis mier am valdebulebis Sesruleba. 
sakiTxi gansakuTrebulad aqtualuria arsebuli media sa-
Sualebebis mier danaSaulTan dakavSirebuli informaciis 
gavrcelebis intensivobis fonze da im pirobebSi, rodesac 
informaciis gavrcelebis masStabebi ukontroloa. arse-
bul realobaSi nafic msajulebs mediaSi gaJRerebuli 
informaciis mimarT  SeuzRudavi wvdoma aqvT. maT mier am 
wyaroebidan informaciis gacnoba aranair kontrols ar 
eqvemdebareba. es ki, saqmis ganxilvisas msajulTa miuker-
Zoeblobis sakiTxs safrTxis qveS ayenebs. 

adamianis uflebaTa evropuli sasamarTlos midgomebisa 
da sxva saxelmwifoebis gamocdilebis gaTvaliswinebiT, 
sadac aRniSnuli institutis moqmedebis didi gamoc-
dileba arsebobs, naTelia, rom aucilebelia konkretuli 
zomebis miReba am mimarTulebiT. saWiroa Seiqmnas garemo, 
romelSic nafici msajuli daculi iqneba gareSe zemo-
qmedebisgan, rac uzrunvelyofs saqmis miukerZoeblad 
ganxilvis SesaZleblobas. 

•	 evropuli sasamarTlos praqtika

adamianis uflebaTa evropuli konvenciis mixedviT, pre-
sis mier danaSaulis Sesaxeb informaciis gavrcelebas 
aqvs metad saTuTi urTierTkavSiri samarTliani ganx-
ilvis uflebasa (me-6 muxli) da informaciis Tavisufle-
basTan (me-10 muxli).96 evropuli konvenciis me-6 muxlis 
pirveli nawili zogadad moiTxovs, rom sisxlis samarT-
lis saqmis ganxilva Catardes sajarod. aRniSnulis miza-
nia, erTi mxriv, mxareTa dacva sazogadoebis dakvirvebis 
gareSe warmoebuli faruli marTlmsajulebisgan da, meo-

96 Ben Emmerson QC., Andrew Ashworth Q.C., and Alison Macdonald. Human Rights and 
Criminal Justice. London, 2007, Sweet and Maxwell. p. 508
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re mxriv _ sazogadoebis ndobis SenarCuneba.97 sasamarT-
lom miiCnia, rom presis xelmisawvdomoba gansakuTrebu-
lad mniSvnelovania am konteqstSi da mediis mier sisxlis 
samarTalwarmoebis Sesaxeb informaciis gavrceleba mniS-
vnelovan rols TamaSobs marTlmsajulebis sazogadoe-
briv administrirebaSi.98 

miuxedavad amisa, igi SeiZleba SeizRudos konkretuli 
safuZvlebis arsebobisas, rodesac saWiroa ama Tu im 
konkretuli interesis dacva, maT Soris, winaswari zegav-
lenisgan Tavis arideba.99 me-10 muxli Seicavs naklebad 
konkretul, Tumca, Sinaarsobrivad identur gansazRvre-
bas, rodesac informaciis Tavisuflebis SezRudvis le-
gitimur safuZvlad uTiTebs sasamarTlos miukerZoe-
blobas. 

rogorc aRiniSna, informaciis Tavisuflebisa da samar-
Tliani sasamarTlo ganxilvis sakiTxebi erTmaneTTan 
urTierTkavSirSi myofi Temebia, romelTa Tanaarseboba 
garkveuli balansis dacvas moiTxovs. aseTi saWiroebis 
SemTxvevaSi ki, upiratesoba unda mieniWos samarTliani 
ganxilvis uflebas.100 

evropuli sasamarTlo mediis mier danaSaulis Sesaxeb in-
formaciis gavrcelebisas yuradRebas amaxvilebs imaze, 
gancxadebis Sinaarsi arRvevs Tu ara udanaSaulobis pre-
zumfcias.101 amasTanave, igi acxadebs, rom saSiSma media 
kampaniam udanaSaulobis prezumfciis damrRvevi ofi-
cialuri gancxadebebis gareSec ki SeiZleba imoqmedos 
braldebulis winaaRmdeg da daarRvios samarTliani ganx-

97 Pretto & Others v. Italy, Judgment 1983, Para 21 Cited from the book: Ben Emmerson 
QC., Andrew Ashworth Q.C., and Alison Macdonald. Human Rights and Criminal Justice, 
p. 508
98 ibid, para.21 
99 Cf. T and V v. United Kingdom (2003) 30 E.H.H.R. 121 ibid, p. 508
100 Axen v. Germany (1984) 6 E.H.H.R. 195, para 25; Woolf productions and the N.U.J v. 
United Kingdom, (1987) 10 E.H.R.R. 505. Cited from the book: Ben Emmerson QC., ibid, 
p. 509
101 (1995) 20 E.H.H.R. 557. ibid, p. 509
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ilvis ufleba.102 

komisiam aseve miuTiTa, rom masmediisa da Sesabamisi 
Tanamdebobis pirebisgan ar unda movelodeT yvela saxis 
gancxadebisgan Tavis Sekavebas, magaliTad, rogoricaa 
ubralod imis aRniSvna, rom mimdinareobs sisxlissamarT-
lebrivi gamoZieba, an is, rom eWvmitanili arsebobs. Tumca, 
aucilebelia gamoiricxos gancxadeba konkretuli piris 
braleulobis Sesaxeb.103

komisias xSirad miuTiTebia, rom rodesac saqmes ganixi-
lavs profesionali mosamarTle, winaswari gavlenis ris-
ki arsebiTad Semcirebulia da presas meti Tavisufle-
ba aqvs miniWebuli.104 am SemTxvevaSi, mosamarTle aris 
profesionali, romelic srulad acnobierebs, rom misi 
gadawyvetileba, romlis dasabuTebis valdebulebac gaaC-
nia, unda emyarebodes mxolod sasamarTloze gamokvleul 
mtkicebulebebs. es mocemuloba ramdenime aspeqtSi gansx-
vavdeba nafici msajulebis mier saqmis ganxilvisgan: isini 
ar arian profesionali iuristebi, rac garkveul winapi-
robebs TavisTavad qmnis da, amasTan, maT, mosamarTlisgan 
gansxvavebiT, ar evalebaT daskvnebis dasabuTeba.

evropis sabWos ministrTa komitetis mier gamocemuli 
rekomendaciebis krebuli wevri saxelmwifoebis mimarT _ 
`media saSualebebis mier informaciis gavrcelebis piro-
bebi sisxlis samarTalwarmoebasTan dakavSirebiT~ inter alia 
me-10 principSi iTvaliswinebs: `sisxlis samarTalwarmoe-
bis konteqstSi, gansakuTrebiT maSin, rodesac procesSi 
monawileoben nafici msajulebi an araprofesionali 
mosamarTleebi, sasamarTlo da samarTaldamcavi orga-
noebi daculi unda iqnes sajarod mowodebuli infor-
maciisgan, romelic atarebs arsebiTi zegavlenis  risks 
samarTliani ganxilvis uflebasTan dakavSirebiT.105 

102 X.v Austria  (1963) 11 C.D. 37 at 43 Cited from the book: Ben Emmerson QC., Andrew 
Ashworth Q.C., and Alison Macdonald. Human Rights and Criminal Justice, p. 509
103 App. No.9433/81, (1981) 2 Dig. 738 ibid, 509
104 APP. No.7748/76, (1977) Dig. 688. Cited from the book: Ben Emmerson QC., Andrew 
Ashworth Q.C., and Alison Macdonald. Human Rights and Criminal Justice, p. 510
105 Council of Europe Rec (2003) 13E, July 10, 2003
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•	 sxva qveynebis praqtika

-	 inglisi 

inglisis marTlmsajulebis sistema frTxilia informa-
ciis mediiT gavrcelebisa da samarTalwarmoebis obieq-
turobis urTierTkavSirisas. sisxlissamarTlebrivi dev-
nis Sesaxeb informaciis aragonivruli sajarooba atarebs 
samarTliani ganxilvis uflebis darRvevis gardauval 
risks, gansakuTrebiT maSin, rodesac adgili aqvs nafici 
msajulebis monawileobas.106 

inglisis sasamarTloebma aRniSnul risks Semdegnairad 
upasuxes: informaciis sajaro gavrcelebam, Tu is winas-
wari zegavlenis mqonea, SeiZleba sisxlissamarTlebrivi 
pasuxismgebloba gamoiwvios im safuZvliT, rom saxezea 
procesis borotad gamoyeneba, sadac samarTliani ganxil-
va SeuZlebelia.107 garda amisa, garkveul instanciebSi amas 
SeiZleba braldebis gauqmebac ki mohyves.108 winaswari ze-
gavlenis momxdeni publikaciis gamoqveynebis gamo gamom-
cemeli SeiZleba daisajos `sasamarTlosaTvis upativcem-
lobis~ (Contempt of Court Act 1981) 1981 wlis aqtis safuZvel-
ze.109 Tu procesi mimdinareobs (magaliTad, piri dapatim-
rebulia, an dapatimrebis brZanebaa gacemuli, an gamoZaxe-
bulia samarTaldamcav organoSi), danaSauls warmoadgens 
imgvari masalebis gavrceleba, romlebic qmnis arsebiT 
risks marTlmsajulebis dabrkolebis an misi zegavlenis 
qveS moqcevisTvis.110 saqmeSi Attorney General v. BBC111 tele-
kompanias brali daedo sasamarTlosTvis upativcemulo-
baSi imisTvis, rom man gaavrcela arazusti informacia 

106 Ben Emmerson QC., Andrew Ashworth Q.C., and Alison Macdonald. Human Rights and 
Criminal Justice. p.506
107 R. v Reade October 15, 1993, Central Criminal Court (Garland J.); R. v.magee and others, 
January 24, 1997., Belmarsh Crown Court, (Kay J.) (escape from Whitemoor).
108 R.v McCann and ors (1991) 92 Cr.App.R.239; R.v Taylor and Taylor (1994) 98 
Cr.App.R.361; R.v Wood {1996} 1 Cr.App.R.207
109 Ben Emmerson QC., Andrew Ashworth Q.C., and Alison Macdonald. Human Rights and 
Criminal Justice. p.506
110 S.2(2) of the Contempt of Court  Act 1981. 
111 {1992} C.O.D. 264
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sasamarTlo ganxilvis Sesaxeb, romelic axali dawyebuli 
iyo. sasamarTlom daadgina, rom saxeze iyo winaswari ze-
gavlenis arsebiTi riski, miuxedavad imisa, rom, mosamar-
Tlis gadawyvetilebiT, am saqmeSi ar iyo nafic msajulTa 
daTxovnis aucilebloba. 

sasamarTlos sxdomis Tavmjdomarem, `sasamarTlosaTvis 
upativcemulobis~ aqtis112 safuZvelze, SeiZleba gamoi-
tanos gadawyvetileba mimdinare saqmis Sesaxeb informa-
ciis gavrcelebis sxva droisTvis gadadebaze im mizniT, 
rom acilebul iqnes marTlmsajulebis zegavlenis qveS 
moqceva. aRniSnuli gadawyvetileba ar exeba iseTi in-
formaciis gavrcelebis gadadebas, romelic ar aris kav-
SirSi uSualod saqmis SinaarsTan. zemoaRniSnuli valde-
bulebis darRveva _ informaciis gavrceleba, miuxedavad 
akrZalvisa, eqvemdebareba pasuxismgeblobas (Strict liability) 
`sasamarTlosaTvis upativcemulobis~ aqtis Tanaxmad.113 
informaciis sajarod gavrcelebaze sxva damatebiTi 
SezRudvebi avtomaturadaa dawesebuli winasasamarTlo 
gamoZiebis dros.114

-	 amerikis SeerTebuli Statebi

gansxvavebulia midgoma nafic msajulTa gareSe zegav-
lenisgan dacvasTan dakavSirebiT aSS-is kanonmdeblobaSi. 
maSin, rodesac inglisi, samarTliani ganxilvis uflebasa 
da informaciis Tavisuflebas Soris konfliqtis Sem-
TxvevaSi, upiratesobas aniWebs samarTliani ganxilvis 
uflebas da am uflebis uzrunvelsayofad legitimurad 
miiCnevs informaciis Tavisuflebis SezRudvas, aSS-Si 
orive uflebas Tanabari mniSvneloba eniWeba da arc er-
Tis SezRudva ar daiSveba meores sasargeblod. aRniSnuli 
uflebebis dacva xorcieldeba damatebiTi RonisZiebebis 
xarjze, romelTa gatarebac xdeba nafic msajulTa mimarT. 

saqmeSi Nebraska Press Association v. Stuart, 427 U.S. 539 (1976) aSS-

112 s. 4(2)
113 s.1
114 See s.8(4) of the Magistrates Court Act 1980
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is uzenaesma sasamarTlom ganacxada, rom sisxlis samar-
Tlis saqmeTa umravlesobaSi winasasamarTlo sajarooba 
warmoSobs garkveul `mougvarebel safrTxes~ miukerZoe-
beli nafici msajulebis mier saqmis gadawyvetis dros. ma-
gram, rodesac saqme exeba `sensaciur sisxlis samarTlis 
saqmes~, braldebulis ufleba _ saqmis miukerZoeblad 
ganxilva _ seriozuli safrTxis qveS SeiZleba dadges. sa-
samarTlom miiCnia, rom pasuxi aseTi safrTxis mimarT, kon-
stituciis Tanaxmad, romelic aseve aRiarebs presis Tavi-
suflebis Rirebulebas sajaro interesidan gamomdinare, 
iqneba konkretuli RonisZiebebis gatareba, romlebic da-
icavs braldebulis uflebas miukerZoebel Jiurize, pre-
sis SezRudvis gareSe. 

sasamarTlom zemoxsenebul saqmeSi miuTiTa: ar arsebobs 
sakmarisi safuZveli davaskvnaT, rom tradiciuli sa-
samarTlo meqanizmebi ver uzrunvelyofs braldebulis 
uflebas miukerZoebel Jiurize. es RonisZiebebi moicavs: 
a) sasamarTlo sxdomis gadatanas teritoriulad sxva 
adgilas; b) sasamarTlo sxdomis gadadebas iqamde, sanam 
sazogadoebrivi yuradReba ganeldeba; g) nafic msajulTa 
SerCevas.  

aRsaniSnavia, rom aSS-is uzenaesi sasamarTlo aseve aqcevs 
yuradRebas, Tu ramdenad efeqturad gatarda zemoT 
CamoTvlili romelime RonisZieba konkretuli saqmis 
ganxilvis dros. saqmeSi Irvin v. Dowd, 366 U.S. 717 (1960) sa-
samarTlom ganacxada, rom nafic msajulebze winaswari ze-
gavlenis Sedegad, braldebuli ver iqna uzrunvelyofili 
miukerZoebeli da zegavlenisgan Tavisufali Jiuris mier 
saqmis ganxilviT, rac gamowveuli iyo saqmis Sesaxeb aRmaS-
foTebeli informaciis winasasamarTlo etapze intensi-
uri gavrcelebiT. mocemul saqmeSi sasamarTlom arasak-
marisad miiCnia sasamarTlo sxdomis teritoriulad sxva 
adgilas gadatana. aRniSnulis safuZvelze, man gaauqma ga-
naCeni. 

aSS-s aqvs aseve sxva meqanizmebic, romlis xarjzec xdeba 
nafic msajulTa dacva gareSe zegavlenisgan. aseTia, mag-
aliTad, nafic msajulTa sekvestrireba, maTi erTad yof-
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nis uzrunvelyofa specialurad gamoyofili meTvaly-
uris mier. 

magaliTad, CrdiloeT karolinaSi mosamarTlem SeiZle-
ba miiRos gadawyvetileba specialuri meTvalyurisTvis 
nafic msajulTa mindobis Sesaxeb, romlis drosac meT-
valyure uzrunvelyofs nafic msajulTa erTad yofnas, 
maT mier sxva pirebTan komunikaciis an arasaTanado in-
formaciasTan xelmisawvdomobis akrZalvas.115 igive meqa-
nizmebi moqmedebs kaliforniaSi.116 

rogorc gamoCnda, gareSe zegavlenisgan nafici msajulis 
dacvis miznis misaRwevad ori saxis midgoma arsebobs: 1) 
samarTliani ganxilvis uflebis dacva informaciis Tavi-
suflebis SezRudvis fonze (inglisi); 2) samarTliani ganx-
ilvis uflebis dacva informaciis Tavisuflebis SezRud-
vis gareSe, balansis misaRwevad damatebiTi meqanizmebis 
SemoRebiT. 

amasTan, evropuli sasamarTlo Tavis gadawyvetilebebSi 
dasaxelebulTagan pirvel midgomas irCevs. 

rekomendaciebi

-	 danaSaulTan dakavSirebuli informaciis farglebi

gamoxatvis Tavisuflebasa da samarTliani sasamarTlos 
uflebas Soris gonivruli balansis miRwevis mizniT, 
kanonmdeblobiT SeizRudos presis da mediis saSuale-
biT savaraudo damnaSavis an mowmis maidentificirebeli 
monacemebis, aseve, saqmis detalebis Sesaxeb informaciis 
gavrceleba saqmis ganxilvis dasrulebamde.  

-	 damatebiTi meqanizmebi procesis mimdinareobisas

sisxlis samarTlis saproceso kodeqsiT gaTvaliswineb-
uli unda iqnes iseTi damatebiTi zomebi, rogoricaa, mag-

115 North Carolina General Statutes §15A-1236. Available at official site: http://www.ncga.
state.nc.us/gascripts/statutes/statutelookup.pl?statute=15A 
116 California Penal Code, Title 7, Chp. 2, §1121 and §1128: Available at official California 
government website: http://www.leginfo.ca.gov/cgi-bin/displaycode?section=pen&gro
up=01001-02000&file=1093-1130
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aliTad, nafici msajulisTvis meTvalyuris gamoyofa in-
formaciis moZiebaze kontrolis mizniT; nafic msajulTa 
erTad yofnis uzrunvelyofa procesis dasrulebamde. 

4.2.	 nafic msajulTa sasamarTlos verdiqti

saqarTvelos sisxlis samarTlis saproceso kodeqsiT, 
nafic msajulTa sasamarTlos verdiqti SeiZleba iyos 
gamamarTlebeli an gamamtyunebeli, romelic ar Seicavs 
dasabuTebas. verdiqtis SinaarsSi Sedis mxolod bralde-
bulis saidentifikacio monacemebi da sisxlis samarTlis 
kodeqsis muxli, romelSic igi cnobil iqna damnaSaved an 
udanaSaulod.117 

verdiqtis dasabuTebis sakiTxi adamianis uflebaTa evro-
puli sasamarTlos gansjis sagani gaxda. 

evropuli sasamarTlos mier ganviTarebuli midgomis 
Tanaxmad, sasamarTlo procesis mTlianobis gaTval-
iswinebiT msjavrdebuls da, aseve, sazogadoebas unda 
mieces SesaZlebloba, gaigos, Tu ratom moxda bralde-
bulis msjavrdeba.118 amisaTvis aucilebelia, rom nafic 
msajulTa sasamarTlos mieces konkretuli kiTxvebi im 
faqtebis Sesaxeb, romlebic danaSaulis damafuZnebe-
li garemoebebia, aseve, im faqtebis Sesaxeb, romlebic 
sasjelis damZimebas an Semsubuqebas exeba da im faqtebis 
Sesaxeb, romlebic konkretulad braldebulis rols da 
mis monawileobas asaxavs am danaSaulis CadenaSi. amasTan, 
Tu saxezea ramdenime braldebuli, kiTxvebi dasmuli unda 
iyos individualurad TiToeuli braldebulis mimarT.119 

im SemTxvevaSi, Tu kiTxvebi zemoaRniSnuli detalurobiT 
da sizustiT ar aris dasmuli, maSin evropuli sasamarT-
los didi palata, Tavisi gadawyvetilebiT, saqmeSi Taxquet 
v. Belgium, acxadebs, rom Sida kanonmdebloba unda uzrun-
velyofdes gadawyvetilebis gasaCivrebis meqanizms ara 

117 sssk-is 262-e muxli.
118 Taxquet v. Belgium, no. 926/05, § 90, ECHR 2010-X.
119 ibid. §§ 88; 92; 97; 98.
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mxolod samarTlebriv, aramed faqtobriv safuZvlebzec, 
romliTac igi gaaneitralebs verdiqtis dausabuTe-
blobas.120  

yovelive zemoTqmulidan irkveva Semdegi: imisaTvis, 
raTa verdiqtis gamotanisas samarTliani sasamarTlos 
ufleba samarTliani ganxilvis komponentiT iyos uz-
runvelyofili, mTlianobaSi, sasamarTlo procesma unda 
uzrunvelyos dasabuTebuloba. SeiZleba saxeze iyos saq-
mis dasabuTebulobis ori alternatiuli kriteriumi: 
1. konkretuli kiTxvebi msajulebisTvis; 2. ganaCenis ga-
saCivreba faqtobriv safuZvlebze.  

aRsaniSnavia, rom aseTi midgoma ara mxolod zemoT 
moyvanil uaxles gadawyvetilebaSi (Taxquet v. Belgium), ar-
amed, manamde sxva gadawyvetilebeSic ganaviTara evro-
pulma sasamarTlom.121   

•	 konkretuli kiTxvebi an gasaCivreba faqtobrivi 
safuZvliT

aRniSnuli moTxovnebis gaTvaliswinebiT, sainteresoa, 
ganvixiloT saproceso kodeqsis moTxovnebi nafici msa-
julebis mier miRebuli gadawyvetilebis dasabuTebu-
lobasTan dakavSirebiT. 

saproceso kodeqsiT gansazRvrulia, rom nafic msaju-
lebs mosamarTle aZlevs ganmartebebs, romelTa formu-
lirebaSi mxareebi aseve iReben monawileobas.122 

aRniSnuli ganmartebebi Seexeba braldebis Sinaarss, ro-
gor unda moiqces nafici msajuli verdiqtis gamotanisas 
da, zogadad, ra principebiT unda ixelmZRvanelos. kod-

120 ibid. § 99.
121 saqmeSi Taxquet v. Belgium, sasamarTlos didma palatam moiyvana saqmeebi, romlebic, 
erTi mxriv, strasburgis sasamarTlom CaTvala dasabuTebulad kiTxvebis sizustis gamo, xolo, 
meore mxriv, darRvevad miiCnia maTi bundovanebis gamo: Papon v. France, no. 54210/00, 
ECHR 2001-XII; Ballerin Lagares v. Spain, no 31548/02, 4 Novemer 2003; Göktepe v. 
Belgium, no. 50372/99, 2 June 2005;  
122 ix. sssk-is 231-e muxlis me-4 punqti.
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eqsi ar iTvaliswinebs konkretuli da individualuri 
SekiTxvebis dasmis SesaZleblobas. ganmartebebis miRebis 
Semdgom, nafic msajulTa sasamarTlo gadis verdiqtis 
gamosatanad. nafic msajulebs evalebaT mxolod gamam-
tyunebeli an gamamarTlebeli verdiqtis formis Sevse-
ba.123 procesis amgvari xasiaTi miuTiTebs, rom saproceso 
kanonmdebloba ar icnobs ganaCenis dasabuTebulobis uz-
runvelmyofi erT-erTi meqanizmis _ kiTxvebis dasmis Sesa-
Zleblobas. rogorc zemoT aRiniSna, aseT SemTxvevaSi unda 
arsebobdes sxva alternatiuli meqanizmi _ gasaCivreba 
faqtobrivi safuZvlebiT, rac dasabuTebulobis uzrun-
velyofis alternatiuli gzaa.    

Sida kanonmdebloba ar iTvaliswinebs arc erT zemoaRniS-
nul meqanizms. ar aris gaTvaliswinebuli kiTxvebi, rom-
lebsac naficma msajulma verdiqtSi konkretulad unda 
gasces pasuxi. gaTvaliswinebuli ar aris aseve verdiqtis 
gasaCivreba faqtobrivi safuZvlebiT. 

dasabuTebulobis nawilSi erovnul kanonmdeblobaSi mo-
cemuli SesaZleblobebi ver uaxlovdeba evropuli sa-
samarTlos mier Camoyalibebul midgomas da, amdenad, 
saWiroebs revizias aRniSnuli mimarTulebiT. 

rekomendaciebi

-	 kiTxvebis dasma an gasaCivrebis SesaZlebloba faq-
tobrivi safuZvliT

aucilebelia, rom Sida kanonmdeblobam zemoaRniSnuli 
ori alternatiuli meqanizmidan erT-erTi gaiTval-
iswinos: 1. verdiqtis gamosatanad nafici msajulisTvis 
konkretuli kiTxvebis dasma; 2. verdiqtis gasaCivrebisT-
vis Semoitanos damatebiT axali safuZveli: faqtobrivi 
safuZvlis gamo gasaCivreba.

123 ix. sssk-is 256-e muxlis pirveli da me-3 nawilebi; 262-e muxli. 
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Tavi V

araerTgzisi danaSauli 

sisxlis samarTlis kodeqsma bolo wlebSi araerTi cvli-
leba ganicada. angariSSi yuradReba gamaxvilebulia, erTi 
SexedviT, umniSvnelo, magram saboloo jamSi, metad sayu-
radRebo cvlilebebze, romlebic negatiurad aisaxeba 
braldebulis da msjavrdebulis interesebze. 

sisxlis samarTlis kodeqsi gansazRvravs araerTgzis da-
naSauls, rogorc danaSaulTa erTobliobis nairsaxeobas.  

2007 wels cvlileba Seexo araerTgzisi danaSaulis 
ganmartebas. manamde danaSauli araerTgzisad iTvleboda, 
Tu piri Caidenda or an met danaSauls, romlebic erTi mux-
liT iyo gaTvaliswinebuli.124 cvlilebis Tanaxmad, erTze 
meti danaSaulis Cadena rom araerTgzisobad CaiTvalos, 
amisaTvis aucilebelia manamde Cadenili danaSaulisaTvis 
piris nasamarTloba. sxva SemTxvevaSi, erTi da igive mux-
liT gaTvaliswinebuli ramdenime danaSauli CaiTvleba 
ara danaSaulis araerTgzisobad, aramed danaSaulTa er-
Tobliobad, rac gansxvavebul samarTlebriv Sedegs gva-
Zlevs sasjelis nawilSi. 

kerZod, danaSaulTa erTobliobisas _ TiToeuli dana-
SaulisaTvis sasjelis Sekreba xdeba, xolo danaSaulTa 
araerTgzisobisas _ xdeba erTi muxliT kvalifikacia, rac 
erTi sasjelis daniSvnas gulisxmobs Sekrebis gareSe. Se-
sabamisad, araerTgzisoba, simZimis TvalsazrisiT, ufro 
msubuqi SedegiT xasiaTdeba. aRniSnulidan gamomdinare, 
mniSvnelovania zRvris sworad gavleba araerTgzisobasa 
da erTobliobas Soris. 

magaliTis saxiT SesaZloa ganxilul iqnes qurdobis Sem-
Txveva. Tu pirma oTxjer Caidina qurdobis Semadgenloba, 
ramac mniSvnelovani ziani gamoiwvia (177-e muxlis me-2 
nawili, rasac yvelaze xSirad aqvs adgili praqtikaSi), ar-
sebuli redaqciis mixedviT, aRniSnuli danaSaulTa erTo-

124 araerTgzisi iyo aseve sxva da sxva muxliT gaTvaliswinebuli 
danaSaulis Cadena, Tu araerTgzisoba miTiTebuli iyo Sesabamis muxlSi. 



74

bliobad dakvalificirdeba. Sesabamisad, oTxive qmedebi-
saTvis cal-calke Seikribeba sasjeli da, sabolood, pirs 
daeniSneba minimum 7 wliT da 6 TviT Tavisuflebis aRkveTa. 
cvlilebebamde arsebuli redaqciiT, aRniSnuli qmedeba 
dakvalificirdeboda danaSaulTa araerTgzisobad (117-e 
muxlis me-2 nawilis `b~ qvepunqti) da sasjelis saxed Sei-
Zleboda gansazRvruliyo Tavisuflebis aRkveTa maqsimum 
7 wliT. 

saboloo jamSi, SeiZleba iTqvas, rom 2007 wels sisxlis 
samarTlis kodeqsSi ganxorcielebuli cvlileba bralde-
bulis sazianod aisaxa. 

rekomendacia

sisxlis samarTlis kodeqsiT gansazRvruli danaSaulis 
araerTgzisobis (me-15 muxli) cneba unda Seicvalos 2007 
wlis 4 ivlisamde arsebuli redaqciiT, kerZod, araerTg-
zisi danaSaulis winapirobas ar unda warmoadgendes  piris 
nasamarTloba. 
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Tavi VI

sanqciis saxiT jarimis ganWvretadoba

evropuli sasamarTlo Tavis gadawyvetilebebSi did mniS-
vnelobas aniWebs kanonis gansazRvrulobis sakiTxs, ro-
gorc kanonis uzenaesobaze dafuZnebuli demokratiuli 
saxelmwifos upirobo elements. upirvelesad, es niS-
navs imas, rom, konvenciis xelSemkvreli saxelmwifoebis 
iurisdiqciis farglebSi, dauSvebelia adamianis funda-
mentur uflebebSi nebismieri Careva, Tu is ar Seesabameba 
kanonmdeblobas. kanonmdebloba ki, Tavis mxriv, ramdenime 
moTxovnas unda pasuxobdes.

evropuli sasamarTlo Tavis gadawyvetilebebSi exeba kan-
onis gansazRvrulobis sakiTxs da CamoTvlis Sesabamis 
moTxovnebs, romlebic SemzRudvel normas unda axasi-
aTebdes. sasamarTlom Tavis gadawyvetilebebSi daamkvi-
dra standarti, Tu rogori unda iyos norma, rom igi Semz-
Rudavi RonisZiebis samarTlebriv safuZvlad CaiTvalos. 

sasamarTlo miiCnevs, rom kanoni pirvel rigSi unda iyos 
xelmisawvdomi moqalaqisTvis. kanoni ver CaiTvleba le-
gitimur samarTlebriv safuZvlad, Tu masSi norma ar aris 
formulirebuli cxadad da garkveviT. igi moqalaqes unda 
aZlevdes saSualebas, amoicnos kanonis arsi da Tavisi 
qmedeba Seusabamos mas. moqalaqes, saWiroebis SemTxvevaSi, 
unda SeeZlos, ganWvritos Sesabamisi samarTlebrivi Sede-
gi, romelic SeiZleba mohyves konkretul qmedebas.125  

sisxlis samarTlis kanonmdeblobaSi gamoikveTa kanonis 
ganWvretadobasTan dakavSirebuli problema, romelic 
saWiroebs ganxilvas. sisxlis samarTlis kodeqsi, aseve 
sisxlis samarTlis saproceso kodeqsi, iTvaliswinebs 
konkretul normebs, romlebSic ar aris sakmarisad 
gansazRvruli SezRudvis safuZveli. aRniSnuli normebi 
bundovania da saWiroebs dakonkretebas, raTa Sesabamiso-

125 ix. adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebi 
saqmeebze: Silver and Others v. the United Kingdom, 25 marti, 1983, §88; 
Sunday Times v. United Kingdom, 26 aprili, 1979, § 49.
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baSi movides adamianis uflebaTa evropuli sasamarTlos 
mier dadgenil standartTan. 

•	 sisxlis samarTlis kodeqsi

sisxlis samarTlis kodeqsi gansazRvravs, Tu romeli 
qmedebaa danaSaulebrivi da awesebs sasjels (pirveli mux-
li). 

jarima warmoadgens sasjelis erT-erT saxes. sisxlis 
samarTlis kodeqsis 41-e muxlis Tanaxmad, jarima SeiZleba 
dainiSnos rogorc ZiriTad, ise damatebiT sasjelad. amave 
kodeqsis 42-e muxlis me-5 nawilis Tanaxmad ki, jarima dam-
atebiT sasjelad SeiZleba dainiSnos maSinac, rodesac igi 
damatebiT sasjelad ar aris gaTvaliswinebuli Sesabamis 
muxlSi. 

zemoaRniSnuli norma cxadyofs, rom piris mier konkre-
tuli danaSaulis Cadenis samarTlebrivi Sedegi ar aris 
ganWvretadi. moqalaqes ar aqvs gonivruli SesaZlebloba, 
winaswar gansazRvros mis mier Cadenili qmedebis samarT-
lebrivi Sedegebi. moqalaqisTvis SeuZlebeli rCeba imis 
garkveva, daekisreba mas damatebiTi sasjelis saxiT ja-
rima Tu _ ara. 

sisxlis samarTlis kodeqsis zemoaRniSnuli norma, ro-
melic adgens jarimis dakisrebas damatebiT sasjelad 
maSinac ki, rodesac igi sasjelad gaTvaliswinebuli ar 
aris, ar Seesabameba kanonis ganWvretadobis savaldebulo 
moTxovnas. Sesabamisad, sisxlis samarTlis kodeqsis 42-e 
muxlis me-5 nawili, rogorc SezRudvis samarTlebrivi 
safuZveli, ver akmayofilebs evropuli sasamarTlos 
standarts am mimarTulebiT. 

evropuli sasamarTlos mier damkvidrebul ganWvreta-
dobis princips germaniis sakonstitucio sasamarTlo 
kidev ufro azustebs Tavis erT-erT gadawyvetilebaSi: 
`kanonmdebeli valdebulia, TviTon miiRos principuli 
gadawyvetilebebi savaraudo samarTlebrivi Sedegebis 
saxesa da masStabTan dakavSirebiT da mosamarTles Se-
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Zlebisdagvarad mkafiod miuTiTos zRvari, romlis farg-
lebSic igi imoqmedebs. amasTan, moTxovnebi kanonmdeblis 
mimarT miT ufro mkacria, rac ufro intensiuria Careva.~126 

mocemul SemTxvevaSi, jarimis dakisreba sasjelis saxiT 
intensiur Carevas gulisxmobs, rac kanonmdebels avalde-
bulebs, rom aRniSnuli pirdapir gansazRvros TiToeuli 
muxlSi sanqciis saxiT. 

arsebuli msjelobis farglebSi unda gamoiyos aseve sisx-
lis samarTlis saproceso kodeqsis Canaweri sagamonakli-
so uflebiT sargeblobasTan dakavSirebiT. 

•	 sisxlis samarTlis saproceso kodeqsi

rodesac sisxlis samarTlis saproceso kodeqsi adgens 
dacvis mxaris sagamonakliso uflebas (84-e muxli), aseve 
awesebs jarimas, romelsac mosamarTle akisrebs dacvis 
mxares am uflebis gamoyenebisas. normaSi miTiTebulia, 
rom  jarimis odenoba unda iyos Semakavebeli xasiaTis, 
miyenebuli zianis proporciuli da unda Seesabamebodes 
mxaris finansur mdgomareobas. 

mocemuli norma jarimis farglebs ar adgens, Sesabam-
isad, jarima SeiZleba intensiur CarevaSi gamoixatos, 
Tuki mosamarTlis mxridan adgili eqneba didi odenobiT 
mis dakisrebas. aRniSnuli dacvis mxares norma ar aZlevs 
gonivrul saSualebas, winaswar gansazRvros miaxloebiTi 
samarTlebrivi Sedegi sagamonakliso uflebiT sarge-
blobisas. 

mosamarTlisTvis dadgenili farglebi (Semakavebeli xa-
siaTi, zianis proporciuloba da mxaris finansur mdgo-
mareobasTan Sesabamisoba) ar aris sakmarisi safuZveli wi-
naswari savaraudo Sedegis gansazRvrisTvis. 

yovelive aRniSnulis gaTvaliswinebiT, saproceso kodeq-
sis 84-e muxli moiTxovs damatebiT cvlilebebs da jarimis 

126 germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, 
iurgan Svabe, 2011, - 2 BvR 794/95, gv.374.
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gansazRvras, raTa aRniSnuli norma gaxdes ganWvretadi da 
SesabamisobaSi movides evropuli sasamarTlos mier dad-
genil standartebTan. 

rekomendacia

-	 amoRebul iqnes sisxlis samarTlis kodeqsis 42-e 
muxlis me-5 nawili. 

-	 sssk-is 84-e muxlSi ganisazRvros jarimis minimal-
uri da maqsimaluri odenoba. 
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daskvna

angariSSi mimoxilul iqna sisxlis samarTalwarmoebis 
yvela stadiaze arsebuli xarvezebi, rac, umeteswilad, 
sakiTxebis arasaTanado sakanonmdeblo regulirebas uka-
vSirdeba. Tumca, aris Temebi, romelTa problemuroba 
araswori praqtikis ganviTarebam ganapiroba. angariSSi 
ganxiluli Temebi mniSvnelovania imdenad, ramdenadac 
maTi moqmedeba samarTalwarmoebis sxvadasxva etapze ada-
mianis fundamentur uflebebTan modis SemxeblobaSi da, 
rogorc zemoT aRiniSna, seriozul safrTxes uqmnis mas. 

danaSaulis gamovlenis stadiaze samarTlebrivma anal-
izma cxadyo, rom xarveziania sakanonmdeblo baza. kanonis 
Sesrulebisa da adamianis uflebaTa dacvis kontrolis 
mizniT, mosamarTlis da prokuroris zedamxedvelobis 
funqcia mniSvnelovnad izRudeba operatiul-samZebro 
RonisZiebebis ganxorcielebis dros. aseve, kanoni opera-
tiul-samZebro RonisZiebebis ganxorcielebis pirobebi-
sa da wesebis Sesaxeb bundovania, rac qmnis TviTnebobis 
maRal risks da adamianis pirad cxovrebaSi aragonivruli 
Carevis safrTxes. amave kanoniT, saTanadod ar aris dareg-
ulirebuli gasaCivrebis meqanizmi darRveuli uflebis 
aRdgenis uzrunvelsayofad. 

sagamoZiebo moqmedebebis ganxorcielebis dros prob-
lema mdgomareobs praqtikasa da Tavad kanonSi. erT Sem-
TxvevaSi, arasworad xdeba normis ganmarteba, rac piradi 
cxovrebis xelSeuxeblobis uflebis darRvevis maRal 
risks warmoqmnis Cxrekis Catarebis dros, xolo meore Sem-
TxvevaSi, kanoni gansazRvravs araTanabar pirobebs dacvi-
sa da braldebisaTvis mtkicebulebaTa mopovebis dros 
da mniSvnelovnad azianebs SejibrebiTobasa da mxareTa 
Tanasworobas. 

aRkveTis RonisZiebis SerCevis stadiaze calsaxad ikveTe-
ba dausabuTeblobisa da araproporciulobis problema, 
riTac, umetes SemTxvevaSi, saqme gvaqvs Tavisuflebis 
xelSeuxeblobis konstituciiT da evropuli konvenciiT 
dadgenili uflebis SelaxvasTan.
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calkeuli problemebi gamovlinda sisxlis samarTlis 
kodeqsTan mimarTebiT. maT Soris, araerTgzisi danaSau-
lis gansazRvreba saWiroebs pirvandel mdgomareobaSi 
dabrunebas, raTa ar miviRoT gaumarTleblad da ara-
gonivrulad mkacri sasjeli. instituciur gaZlierebas 
moiTxovs nafic msajulTa sasamarTloc. 

angariSSi warmodgenilma sakiTxebma cxadyo, rom sisxlis 
marTlmsajulebaSi, adamianis konstituciuri uflebebis 
ganmtkicebis mizniT, jer kidev rCeba Temebi, rac rig praq-
tikul da sakanonmdeblo cvlilebebs moiTxovs.
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